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INTRODUCTION

Pursuant to the Hearing Officer’s July 28, 2011Indeandum, the Conservation
Law Foundation (“CLF") submits this Initial Briefithe above-captioned proceeding.

Relying on the simplistic rubric that “bigger istter,” electric and gas utilities
NU and NSTAR would have the Department embraceiassef demonstrably
implausible and unsubstantiated assertions thdiedred by the evidence of record as it
considers a proposed merger that would create foiine dargest and most powerful
utilities in the nation. Specifically:

» That the Department should take into accourdli@ged $784 million in
benefits, even though no merger integration plavebeen developed or proffered to
support this figure, no allocation of costs anddis as between shareholders and
ratepayers has been established, and shareholdetsatepayers — would be expected to
secure the majority of any economic benefits.

» That all of the allegedly substantial greenhages® emissions reductions
benefits associated with the Northern Pass TrarssomigNPT) Project and 1,200
Megawatts (MW) of hydropower that would be delivieon that transmission line from
HydroQuebec should be credited as a significamatke benefit in this proceeding even
though (i) the project itself is speculative; {i)J and NSTAR have not shown hdhe
mergerwould advance the projet(jii) by their own admissions, the Companies seek
deliver power from the project to the regional wdsalle markets or to New Hampshire,
notto Massachusetts; and (iv) the Companies’ ownexdd shows that the project will

notreduce emissions in the short-term (i.e., at Igasugh 2020).

! Indeed, NSTAR claims thatmaeviousmerger (the BEC-CES merger) should be crediteld adtvancing
the NPT project, segp. 5-6_infra begging the question: just how many times shthddalleged benefits
of the NPT project be counted?



» That there is “no greener team in all of New Bnd than [NU subsidiary]
Public Service Company of New Hampshire, bar nofe,at 1588, even though PSNH
continues to prop up its dirty, inefficient and aaromic old coal-fired generation units
on the backs of its ratepayers, and despite thitizs: disproportionate adverse
environmental, public health and economic impacts.

» That the merged company will use its increased-peerger clout to influence
energy and environmental policy only to promotescobyes, such as greenhouse gas
emissions reductions, that are consistent wittCtimonwealth’s simply because “it's
the right thing to do,” Tr. at 1598, notwithstangliopposite track records which include
NU’s ongoing commitment to life extension and ovaingp of uneconomic and dirty coal
generation (through PSNH), and countervailing dhalcker interests.

» That NU and NSTAR do not need to plan for timedamentally transformative
changes that will be required to nearly de-carbetiie electric and heating sectors by
2050 in order to meet the ambitious greenhousegghsction requirements that are
required by Massachusetts law (and demanded bytgitieceonsensus), even though the
Companies admit that they can enter PPAs with lesaeibon resources and otherwise
play a profoundly influential role in securing @&$g(or more) carbon-intensive energy
supply.

In short, the merger case presented by NU and NRSiE&ts on demonstrably
implausible assertions — and there is substantideace that the merger, as proposed,
would not be consistent with the public interest.

As detailed herein, the Department should dec¢bregpprove the proposed merger

between NU and NSTAR because their petition isnmglete and rests on generalities —



in other words, the Companies have failed to layaqarima faciecase for approval of

the merger as required under Massachusetts lawlitidwlly and in the alternative, the

Department should reject the merger because its aos likely to outweigh its benefits

and it cannot be said to be “consistent with thiglipunterest” absent substantial,

enforceable conditions to ensure that net benefitldvflow to ratepayers and the public.
l. BACKGROUND

This proceeding arises from a petition filed by M&TElectric Company
(“NSTAR Electric”) and NSTAR Gas Company (“NSTAR €§ along with their parent
holding company NSTAR, and Western Massachusetistiid Company (“WMECO0”),
along with its parent holding company Northeastiti#s (“NU”) (collectively, “Joint
Petitioners”) seeking approval by the DepartmerRublic Utilities (“Department”)
pursuant to Mass. G.L. c. 164, 8§ 96 to merge NSBARNU into a consolidated
organization (“Proposed Merger”).

NSTAR and NU are virtual monopolies in electric ayad supply in their
respective territories, and the merged entity waaltvice some 3.5 million customers in
the New England region while enjoying substantialitin the market and beyond. As
noted in the testimony submitted in support ofibmt Petition, the combined entity
would become “the largest utility company in Newgkamd, and one of the largest in the
United States.” Exhibit JP-1 at 6.

CLF filed a timely petition to intervene in the iast proceeding, and was granted
status as a full intervening party on January 8120

A. Initial Petition. In their November 24, 2010 Petition in supporttad t

Proposed Merger (“Initial Petition”), the Joint Rieners introduced their very



generalized rationales in support of the mergetuding the following: (a) the critical
importance of electricity and gas “to the econopublic safety and welfare;” (b)
concerns regarding the “challenges of supportifgtsuntially increased reliance on
renewable energy while attempting to minimize pric@eases to customers,” (c) the
supposed potential that the merger “will benefgtomers, communities and
shareholders alike.” Exh. JP-1 at 4-5. In additim arguing that the merged company
would become one of the largest in the country Jthiat Petitioners also described the
proposed marriage of NU and NSTAR as a “mergenqatés.” 1d Further, the Joint
Petitioners claimed that the merger “will give t@nmbined company a stronger regional
voice in national energy policy discussions.” dtl7-8. In the Initial Petition, the Joint
Petitioners also assert that the Proposed Mergetsnag‘'no net harm” test andn‘the
long run will provide theopportunityfor benefits that would not otherwise be
achievable.” Exh. JP-1 at 13 (Emphasis addedg Iftial Petition included no specific
merger integration plan or quantification of allddeenefits and costs.

B. Interlocutory Order on Standard of Review. Seeking to resolve the

appropriate standard of review as early as possililds proceeding, in January 2011 the
Department solicited comments from participants @aoakparticipants alike.

Interlocutory Order on Standard of Review (“Inteditory Order”) (March 10, 2011) at
1-2. The Department considered those commentshanelevant, material changes
adopted by the Massachusetts General Court in 2@0@8espect to the principal statute
that governs the Department’s review and approlvalergers and acquisitions,

Massachusetts General Laws Chapter 164, § 96, laaswhe contemporaneously



enacted directives of the Massachusetts Global \iMar®olutions Act (“GWSA"Y

Based on its reasoned analysis of the changeg gowerning law, the Department found
that its standard of review under Section 96 hatved from a “no net harm” standard to
a more protective “net benefits” standard. dtd26-27. In reaching this conclusion, the
Department explicitly recognized that the GWSA iieggithe Department to consider the
effect of the merger on greenhouse gas emissioasgnizing as well that the electric
industry will bear a significant share of the Conrmwealth’s burden of attaining the
GWSA's stringent greenhouse gas emissions reducgguirements.”_ldat 25-26.

C. Supplemental Petition. On April 8, 2010, the Joint Petitioners filed

Supplemental Testimony and Net Benefits Analysstersibly to address the standard of
review as clarified by the Interlocutory Order andn effort to somehow demonstrate
that the merger entails “net benefits.” Exh. JPup{®) The Supplemental Petition
claims, without substantiation, that a $784 millmemefit might be realized by the
merger, but the Joint Petitioners were carefulaatonly that “customers will benefit
from” alleged enterprise-wide savings in the ftest years after the merger, not that these
savings would actually flow to ratepayers or otheexcomprise aublic, as opposed to
private, benefit. Joint Petitioners also claimthout providing any meaningful
guantification, that net environmental benefitd samehow flow from the Proposed
Merger and advance clean-energy policies withinGbmmonwealth and the region.. Id
at 4-5.

With respect to claimed merger-related savings,Jtiet Petitioners rely
extensively on the experience with the merger o€CBEergy and Commonwealth

Energy Systems in 1999 (the “BEC-CES Merger”), assert that the BEC-CES merger

2 St. 2008, Chapter 298, codified in relevant paGat c. 21N and G.L. c. 30, § 61.



“enabled NSTAR to advance important public polioals relating to the reduction of
greenhouse gas emissions,” such as “[ijnvestmesupport the construction of
transmission to bring 1,200 megawatts of emissfozes-electric supply from Hydro
Quebec into the New England region.” & 6-8. Indeed the Joint Petitioners go sodar a
to say, without any explanation, that “NSTAR coualat have achieved these public-
interest benefits in the absence of the BEC-CEXybter Id. at 8.

In the Supplemental Petition, the Joint Petitiorserggest that there are “two
types of net benefits” that they claim are likedyrésult from the Proposed Merger in
relation to the Commonwealth’s greenhouse gas ensstandards: (1) those that
ostensibly would arise naturally from the creatdra new mega-utility; and (2)
"proactive” measures that somehow “would not bespads without the merger” but that
the Joint Petitioners allegedly would pursue thtotige Merged Company. ldt 28.

With respect to the first type, the Joint Petitiengpecifically identify their
collaboration with Hydro Quebec in connection vitlle Northern Pass Transmission
(“NPT”) project to build a transmission line in paership with Hydro Quebec that will
allow import of some 1,200 megawatts (MW) of hygawer from Canada into New
England, claiming that “this would be the equivalehtaking 330,000 to 825,000
automobiles off the road.” Ict 29. This apparently is the same projectttiey
claimed to have been enabled by the BEC-CES mefgdn. JP-1 at 6-8.

With regard to the second type of asserted netfilgniee., those that the Merged
Company “would actively pursue on a combined ba#ig Joint Petitioners identify

three areas:



» Energy Efficiency, including raising WMECO'’s egg efficiency savings
targets — but only up to NSTAR Electric’s levelsdaseizing already-available low-
hanging fruit by monetizing energy efficiency sagsnn the Forward Capacity Market
(FCM); JP-1(Supp.) at 31-33;

» Solar Energy, in the form of contracts “up teefiyears in length” for 10 MW of
Massachusetts qualified solar Renewable EnergyfiCatés “SRECS,” as well as an
initiative by WMECO to seek approval to construmiin and operate an additional 2
MW of solar generation — collectively amountinditde more than one-twentieth of one
percent of the Merged Company’s load even if fodlglized;_id at 34-36; Exh. CLF-NU-
2-11; and

* Electric Vehicles, in the form of a non-specifitarging infrastructure pilot
program in the urban Boston area in collaboratidth WOER. Exh. JP-1(Supp.) at 36-
39. The alleged net benefits that would resultnftbese overly broad assertions are not
guantified or subjected to any meaningful analysis.

D. Further Proceedings. The Joint Petitioners’ vague and general testymon

in support of the Proposed Merger triggered hurgleddliscovery requests seeking
details about the merger and its likely impactste@ testimony from more than a dozen
witnesses was filed, and nine days of evidentigarimgs were held.

On June 10, 2011, DOER filed a Motion to Compel Staly the Proceedings
(“Motion to Compel/Stay”) seeking substantive raspes to discovery requests regarding
greenhouse gas emissions and climate impacts ofi¢inger, and on June 15, 2011, CLF
filed a response in support of that Motion, hightigg further examples of the Joint

Petitioners’ evasive and materially inadequatearses to discovery regarding GHG



analysis and climate impacts of the Proposed Mergéer further discovery and
evidentiary hearings, DOER filed a Renewed MotmiCbompel/Stay on July 14, and

CLF and other intervening parties filed supportigsponses on July 21. No decision has
yet been made on DOER’s Motion to Compel/Stay, @adlargument has been
scheduled for November 4, 2011. CLF continueset@be that the Joint Petitioners did
not provide in the Petition, and have have not deghcoming with essential details
regarding the Proposed merger, including its cleanadpacts and effects.

E. Additional Factual Background.

CLF and other intervening parties introduced sutigtbhdirect testimony in this
proceeding. Principally through the testimony &3 witnesses Douglas Hurley and
Jonathan Buonocore, as well as various discoveporeses, the following evidence has
been introduced in this proceeding:

NU is the only utility in New England that contiras® own and operate coal-
fired power plants, through its wholly-owned sulesig PSNH> SeeExh. CLF-NU-1-7.
PSNH’s 546 MWs of coal-fired capacity consist of:

1) Merrimack Station in Bow New Hampshire

« Unitl- coal, 112.5 MW (summer capacity) in seeyil960
« Unit 2 — coal, 338.37 MW (summer capacity) in seeyil968

2) Schiller Station in Portsmouth New Hampshire

« Unit 4- coal/oil, 47.5 MW (summer capacity) in ses; 1952
« Unit 6- coal/oil, 47.9 MW (summer capacity) in ses; 1957

% NStar does not own or operate any electric géingréacilities — not even solar generation that
it is permitted to own pursuant to the Green ConitresAct. Exh. CLF-NU-1-5.

* Schiller Station Unit 5, a biomass-fired unit,oeled 567,175 tons G@missions in 2009.
CLF-DH-1 at 3.



Exh. CLF-DH-1 at 3. Merrimack station is the sm{frgest emitter of carbon dioxide
(CO2) in New Hampshire and one of the largest ivmgland. In 2009, PSNH
reported more than 2.5 million tons of CO2 emissifsom Merrimack Station. For
Schiller units 4 and 6, PSNH reported 633 thousand of CO2 emissions in 2009
CLF-DH-1 at 2-3.

The coal-fired electric generation that is owngd\J, like all coal-fired power
that is distributed by both NU and NSTAR to theistomers, results in substantial
negative public health impacts such as prematuralityg, respiratory illnesses,
hospitalizations, heart arrhythmias, low birth wegy mental retardation and increased
exposure to carcinogens. Exh. CLF-JB-1 at 2. Soelhfired electric generation also
produces vast quantities of greenhouse gas (GH@Ggs&ms and heat-trapping
particulate matter that contribute to climate intpagich as sea level rise, warming ocean
waters, altered weather patterns and acceleratipgats on public health. .IdThe
public health impacts and climate impacts of ca@&df generation can be quantified and
monetized, including for individual facilities. .lcsee alspExh. CLF-JB-3, Epstein, P, J.

Buonocore et al., 2011, “Full cost accounting foe life cycle of coal,” Ann. N.Y. Acad.

Sci. 1219:73-98. Public health impacts of coal-fireshgration, exclusive of climate-
related public health impacts, are in the range. ®¢/kwWh to 9.3¢/kWh. Exh. CLF-JB-1
at 5. Conservatively estimated, the additionalliputost of coal-fired generation is in

the range of 9¢/kWh to 26.89¢/kWh. fat 6.

®1980-2010 Unit Level Emissions data availablénatWl.S. Environmental Protection Agency
Clean Air Markets Data (EPA CAMD) website.



For the fossil fuel-fired generation owned andrapsd by NU subsidiary PSNH,

the annual public health impacts have been congeslsaquantified and monetized as

follows:
Table 1:
Health Impact Schiller (values in Merrimack (values in
$1000s) $1000s)
Mortality 6 ($44,972.2) 3($22,140.2)
Acute Bronchitis 8 ($3.6) 4 ($1.8)
Heart Attacks 11 ($1209.2) 6 ($605.5)
Asthma Attacks 96 ($5.0) 47 ($2.5)
Chronic Bronchitis 4 ($1667.5) 2 ($827.9)
Asthma ER 4 ($1.5) 2 (%$0.7)
Cardio Hospital Visit 3 ($93.6) 2 ($46.6)
Respiratory Visit 2 ($22.1) 1($11.0)

Id. at 9. In addition, the carbon dioxide (§@missions alone from these facilities carry
a cost in the range of $47 million to $470 milliper year._Idat 9-10.

PSNH’s Merrimack and Schiller Station generatirgprgces are uneconomic,
with costs that are substantially higher than reresn_See.q.Tr. at 766. PSNH'’s
consequent above-market rates have triggered siogeaustomer migration away from
PSNH and to competitive suppliers, leaving it vatdiminishing customer base across
which to spread these costs. CLF-DH-1 at 6-7. SKesulting “death spiral” is not
sustainable. CLF-DH-1 at 6-7; NEPGA-ST-1 at 42-2Be New Hampshire Public
Utilities Commission, in a July 26, 2011 Orderetgd PSNH’s request to spread the
costs across its distribution base through a ngrassable charge, and found that “[t]he
one proposal that does address the underlying ¢§allB&SNH’s financial predicament
associated with customer migration] is divestitoir®SNH’s hydro and fossil assets.”

Order 25,256, July 26, 2011 Order Following Hearir8NH: Investigation into the

Effects of Customer MigratigibE 10-160 at 39.

10



In addition to having the highest carbon intensitgny New England utility, NU
subsidiary PSNH imposes the highest rates of argstor owned utility in New
Hampshire. CLF-DH-1 at 5. Notwithstanding the ext® which PSNH'’s coal-fired
generating assets are uneconomic, PSNH continuesgdst in substantial capital
expenditures for life extension projects, appayewtth the belief that it will be awarded
cost recovery for such investments by the New Hamn@$ ublic Utilities Commission.
Id. at 6. PSNH is currently in the midst of a $450iam flue gas desulfurization (i.e.,
scrubber) installation at Merrimack Station whicitl add an estimated 1.1 cents per kwh
to its energy services rate and further rendefabiity uneconomic in comparison to the
market. Id

Beyond serving its own utility load with power frats high-emitting coal-fired
resources, NU’s subsidiary PSNH sells coal-firetpotinto the wholesale market at
times when the output from its units is greatentis utility load. _Id at 4. PSNH
operates these plants for large periods of timenwvthey are not economic in comparison
to locational marginal prices. .I@his results not only in excess and unnecess@gy C
emissions, but also unaccrued liability exposur@$iNH, which adversely impacts the
economic prospects of its parent companyatd!. If the merger is approved, PSNH’s
parent company would be the merged company.

Although the Joint Petitioners have touted the sspd benefits of the merger in
facilitating the Northern Pass project to diminikk region’s reliance on fossil-fuel fired
electricity, they have not in any way addresseceffects that Northern Pass will — or

will not — have on the fleet of old coal-fired pawsants owned by NU and PSNH, or

11



any other coal-fired generation in Massachusette@®region, for that matter. See e.g.
id. at 4. And despite having touted various mergéated plans to the news media and
shareholders — e.g., regarding their interesteneimsing market share for natural gas (see
e.g, Exh. CLF-1 at 9) — NU and NSTAR have not affirimelly laid out those plans in
this proceeding. Nor have the Companies develop@iroducedong-termplans to
ensure a reliable and cost-effective energy defiggstem._Sed@r. at 1532, 1591
(indicating that the Companies have focused omeyear planning horizon).
. STANDARD OF REVIEW

In accordance with Massachusetts General Laws ehapt, 8§ 96, the Proposed
Merger may only occur if the Department determithed it is “consistent with the public
interest.” As discussed below, this determinatiarsttake into account important
factors including the Companies’ long-term stragedor ensuring reliable and cost-
effective energy delivery, as well as the climatpacts and effects of the proposed

merger.

A. Section 96 Requires a Finding of “Consistency Wi the Public Interest.”

Section 96 requires an affirmative determinatioeaisistency with the public
interest before a merger may be approved by thaiepnt, and explicitly lays out
some of the considerations that must be takenaotount. The relevant language reads

as follows:

Companies ... subject to this chapter and their hgldompanies may,
notwithstanding any other provisions of this chapteof any general or
special law, consolidate or merge with one anothiemay sell and
convey their properties to another of such comEoigo a wholesale
generation company and such other company may asectuch
properties if ... the department, after notice amaillic hearing, has
determined that such purchase and sale or consohdar merger, and the
terms thereof, areonsistent with the public interesprovided, however,

12



thatin making such a determinatidhe department shall at a minimum
consider:proposed rate changes, if atlye long term strategies that will
assure a reliable, cost effective energy delivergtem any anticipated
interruptions in service; or other factors whichynmegatively impact
customer service.

G.L. c. 164, 8 96. (emphasis added). Thus, Seéforequires the Department, at a
minimum, to consider the following four factors) (froposed rate changes at the time of
the transaction, if any, (2) long-term strateghest will assure a reliable, cost-effective
energy delivery system, (3) any anticipated infgians in service, and (4) other factors
which may negatively impact customer service. l@ffour factors specified in Section
96, only the factor regarding long-term strategwes not previously addressed in the

Department’s “nine-factor test” established in Galiies and Standards for Acquisitions

and Mergers of UtilitiesD.P.U. 93-167-A (1994)(“Mergers and AcquisitionsSee

Interlocutory Order on Standard of Review at 6.

Importantly, analysis of factors such as long-tstrategies to assure a reliable
and cost-effective energy delivery system must tateeaccount Massachusetts’
sweeping requirements for promoting clean energyratives and reducing greenhouse
gas emissions as set forth in the GWSA and Greenn@mities Act (GCA). The
intersection with the GWSA is addressed more sjpadly below. With respect to the
GCA, this includes (a) the procurement of all celféctive energy efficiency and other
demand reduction resourcey) meeting the requirements of the Commonwealth’s
revamped RPS, including a 1% increase per yedeiamount of eligible new renewable

energy that must be supplied to custoni€r), meeting the requirements of the new

®G.L. c. 25, §§ 19-22.
"G.L.c.c. 25, 8 11F.

13



alternative energy portfolio standd¢l) promoting increased deployment of new

distributed renewable energy generation throughmetering? and (e) facilitating the

financing of new renewable energy development tiinathe use of long-term contracts.
Prior to the 2008 changes to Section 96, the Deyent considered nine, non-

exhaustive factors as set forth in Mergers and #&sitipns SeeDPU 93-167-A at 7-9.

SeeBoston GasD.P.U. 09-139 at 15; Bay State GBsP.U. 08-43-A at 26-27. Since the
2008 amendment, the Department has concludedttisatat foreclosed from

considering the nine Merger and Acquisitions faxtdBay State Gaat 27, Boston Gas

at 16. These factors are: (1) effect on ratéseffact on the quality of service; (3)
resulting net savings; (4) effect on competitids); f(nancial integrity of the post-merger
entity; (6) fairness of the distribution of resoliibenefits between shareholders and
ratepayers; (7) societal costs; (8) effect on ensooaevelopment; and (9) alternatives to

the merger or acquisition. Mergers and AcquisgidhP.U. 93-167-A at 7-9. This list

of factors is instructive but not exhaustive. [ET99-47 at 17-18; BEC/ComEnergy

Acquisition D.T.E. 99-19 at 12 (1999), aff’'d sub noAttorney General v. Department

of Telecomm. and Energy$38 Mass. 256 (2002).

Apart from the factors required to be consideredenrg 96, the Department may
consider the factors identified above as well asather factor appropriate to the nature
of the transaction or other laws and policy witaimd beyond the statutory mandate of the
commission’s authority, if that criterion is relexdo the public interest. Boston Gas
DPU 09-139 at 16 (2010); Interlocutory Order ati227. The factors to be considered

by the Department are grounded in statute, pastipeaand the Commonwealth’s

8G.L.c. 25, § 11F%.
°G.L. c. 164, §8§ 138-140.
10'st. 2008, c. 169, § 83.

14



overarching energy policy. Here, the size of theppsed merged company — the largest
utility in New England and one of the largest ie tration — demands a probing review
that applies a broad set of factors.

B. The Massachusetts GWSA Requires Consideration of @hate Impacts
and Effects.

Consistent with the Interlocutory Order and thesB&chusetts Global Warming
Solutions Act, the Department also must considerctimate change impacts and effects
of the proposed merger:

In considering and issuing ... administrative appl®aad decisions, the
respective agency, department, board, commissiaathiorityshall also
consider reasonably foreseeable climate changectsgacluding

additional greenhouse gas emissions, and effaath,as predicted sea
level rise.

G.L. c. 30, § 61 (as amended by St. 2008, c. 2808,(emphasis added). As the
Department recognized in the Interlocutory Ordechsanalysis of climate impacts and
effects carries special significance in the contéx merger, like this, between
companies operating in the electric sector:

[The Department] must also consider the effechefrherger on

[greenhouse gas] emissiongcognizing as well that the electric industry

will bear a significant share of the Commonwealthigirden of attaining
the GWSA'’s stringent greenhouse gas emissions réidacrequirements.

Interlocutory Order at 26 (emphasis added). Acoglgl, merger considerations such as
the “long term strategies that will assure a rédiabost effective energy delivery
system,” must be viewed through the lens of the @¥&Short and long-term
greenhouse gas reduction requirements — i.e., arg8etion below 1990 levels by 2020

and a reduction of at least 80% below 1990 levgl2050.

15



C. The Department Must Evaluate the Proposed Mergein Light of the
Balance of Costs and Benefits Before Determining Wdther a “Net
Benefit” Has Been Demonstrated.

It is well established that a 8§ 96 petition thgbeots to avoid an adverse result
cannot rest on generalities, but must instead dsetrade benefits that justify the costs.
D.T.E. 99-47 at 18; D.T.E. 99-19 at 12; D.T.E. ¥ht 6; D.T.E. 98-31 at 11; D.T.E.

98-27 at 10; Mergers and Acquisitioass7. In considering a particular merger, the

“Department evaluates potential gains or losse@sproposed merger and acquisition to
determine whether the proposed transaction is stmgiwith the public interest,
considering the special factors surrounding anviddial proposal.”_Bay State Gas
D.P.U. 08-43-A, at 26 (internal citations omittedt)is important to note that the
Department’s calculus is not limited to the costd henefits vis-a-vis company
ratepayers; rather, the standard is based on taelér “public interest” which requires
the Department to look beyond rates, service guaht reliability to larger societal costs
and benefits?

A determination of whether a merger or acquisitiogets the requirements of §
96 must rest on a record that quantifies costsaneéfits to the extent that such
guantification can be made, as well as a more @@k analysis of those aspects that are

hard to measure. D.T.E. 99-47 at 18; D.T.E. 0&406-17; D.T.E. 99-19 at 12; D.T.E.

1 pyblic Utility Commissions in other jurisdictiohsve been rebuked by reviewing courts when
they have not considered all relevant criteriaGuif States Utilities Company v. Federal Power
Corporation the court rejected the commission’s decisiomgimre anti-trust issues in its decision
to approve applications for bonds by electric tigii. The court ruled that anti-trust issues were
indeed a factor that the commission must consatet instructed the commission to look beyond
its statute to the ‘fundamental national econonoiicy expressed in the anti-trust laws.” Gulf
States Utilities Company v. Federal Power Corporadll U.S. 747 at 759-760 (1973). See
also Eric Filipink,Serving the “Public Interest”-Traditional vs. Exgare Utility Regulation,
Harrison Institute for Public Law, Georgetown Lain88-33 (2009); available at
http://www.nrri.org/pubs/multiutility/NRRI_filipink public_interest_jan10-02.pdf
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98-128 at 6; Mergers and Acquisitioas?.

As set forth in the Interlocutory Order on Standaf Review, the Department
“will explicitly require that the benefits of a &9ransaction outweigh the costs.”
Interlocutory Order at 22. In other words, thegosed merger will be evaluated
pursuant to a “net benefit” standard, and in ofdethe proposed merger to be approved
the Joint Petitioners must demonstrate — not speew that the proposed transaction
provides benefits that outweigh the costs.atd27. Only in the event that an affirmative
determination is made, based on analysis of ther@iidentified above, may the merger

be allowed to proceed.

. ARGUMENT

As discussed below, the Joint Petitioners havedaib make @rima faciecase in
support of the Proposed Merger because — desgitéubkion of specificity in terms of
the alleged monetary savings from the merger + tasie inappropriately rests on
generalities. The savings they allege are not suppdy evidence of record; the
Companies have failed to provide evidence thatrtBager is consistent with long term
plans to ensure reliable and cost-effective endadiyery; and the Companies
improperly have sought to shield relevant post-reepdans from scrutiny by the
Department. Even if these fundamental flaws cte@det aside, which they cannot, the
Proposed Merger still cannot be found to be “cdastswith the public interest,” as
required, because the purported merger-relatetigaare speculative; the merger will
entail substantial costs; and the costs of the engeg proposed, are likely to exceed its
benefits. Additionally, and in the alternativebstantial clean energy, climate and

ratepayer-protection conditions would be necessaensure that a merger between the
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Companies would entail net benefits and be condisteh the public interest.

A. The Department Should Reject the Proposed Merger Bause the Joint
Petitioners Have Failed to Make &Prima Facie Case.

It is elementary that parties seeking approval wieager or acquisition pursuant
to Massachusetts General Laws Chapter 164, § 9@tasst on generalities and must

guantify the costs and benefits of the transadtiaihe extent feasible. Eastern-Colonial

Acquisition DTE 98-128 at 7 (1999); NIPSCO-Bay State AcqiasjtD.T.E. 98-31 at

11 (1998); Eastern-Essex AcquisitjdnT.E. 98-27 at 10 (1998); Mergers &

Acquisitions D.P.U. 93-167-A at 7. In this proceeding, NU &NTAR fail to meet this
most basic requirement — and the Department sthrejddt the Proposed Merger — based
on factors including the following: (1) the Companhave not yet even undertaken a
merger integration analysis or developed a speicifegration plan; (2) the Joint
Petitioners have not, and cannot even at thisstaige, provide a reasonable estimated
guantification of the impacts of the merger, or aeytainty regarding which costs and
benefits would be directed toward ratepayers agpsgubto shareholders; (3) Joint
Petitioners have not developed or disclosed long-fgans for ensuring a reliable and
cost-effective energy delivery system; and (4) tIBetitioners have failed to come
forward in this proceeding with information abol€ tpost-merger plans that they have
shared, instead, with news media and shareholdersther words, the Companies may
have some specific post-merger plans but they badeavored to selectively preclude
inquiries regarding those plans by the Departmedtiatervening parties. These issues

are discussed seriatim below.
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1. The Joint Petitioners’ “Quantification” of Costs ad Benefits is Speculative,
At Best.

While the precise impacts of a merger between dire Petitioners cannot
reasonably be determined with exactitude priomtaeual merger, the Joint Petition
(inclusive of both the Initial and Supplementalitf@ts) is at thdar opposite end of the
spectrum of certainty — despite the illusion ofgis®n created by the Petition’s reference
to an ostensibly specific figure of $784 millionalleged savings. The record reveals
that the Joint Petitioners are seeking to postpamgequantitative merger integration
analysis, grounded in the specific facts and cirstamces ofhis merger, untibkfter the
merger is approved and launched. While this magdoeenient for the Joint Petitioners,
it falls far short of meeting the threshold reqment of G.L. c. 164, § 96.

On cross-examination about the status of planstegrate the two companies, the
Joint Petitioners admitted that “the vast majoriby’'the requisite analysis will be done
after the merger should close:

A. [McHale] . .. We have not gotten to the point yiiiere each team fully

appreciates how we do business; so given thatyeved at the point where
we can begin yet to identify the best practice lama we would move to a

future state. That work will take place subseqlyent

Q. Will that be subsequent to the expected Octdagrone [of merger
closing]?

A. [McHale] I would say the vast majority of thabvk will be done post-
close — some months later, some potentially yedes. |

Tr. at 37. This testimony is consistent with sahgtl evidence of record, all of which
ought to lead to the conclusion that DOER'’s pendifagion to Compel/Stay, which asks
the Department to compel the Joint Petitionerotoeforward withjnter alia, an actual

merger integration plan, should be granted. Atgwuely, the Joint Petitioners’
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inappropriate reliance on generalities rather getifics is grounds for rejection of the

merger petition._Eastern-Colonial AcquisitidhT.E. 98-128 at 7; NIPSCO-Bay State

Acquisition D.T.E. 98-31 at 11; Eastern-Essex AcquisitibiT.E. 98-27 at 10; Mergers

& Acquisitions D.P.U. 93-167-A at 7.

Although the Supplemental Petition introduces ssaemingly specific numbers
regarding alleged savings that would result fromrtrerger, as well as a handful of
discreet projects that allegedly would introduceererironmental benefits, in reality the
Supplemental Petition’s thin veneer of supposedipiy is not substantiated by
evidence of record.

Joint Petitioners admit that their Initial Petitidid not meet the requirement of
setting forth, and quantifying, the costs and biémef the proposed merger, and claim
that this deficiency somehow was corrected in tiggpEmental Petition:

In [the Initial Petition], the Joint Petitionedsd not quantifythe expected

savings impact of the[] operational efficienciekdgedly attributable to

the merger].

However, to satisfy the Department’s new standaréwew under G.L.

c. 164, § 96, the Joint Petitioners have develdpedNSTAR/NU Net

Benefits Analysis to quantify and present the regtdfits that are forecast

to result from the Proposed Merger.

Exh. JP-1 (Supp.) at’é.
The Joint Petitioners’ vague and general testinreggrded allegedly beneficial

effects of the Proposed Merger is reflected inrtbiims that the merger “will have a

positive impact,” that the merger provides apportunityto adopt best practices,” and

2The updating of the Standard of Review did notiilmghange the essential requirement that
costs and benefits must be quantified to the eféastible, a requirement long in existence. See
p. 16 supra The Initial Petition failed to meet this bastquirement, as even the Joint Petitioners
subsequently have admitted. And notwithstandingt Retitioners’ suggestions to the contrary,
the Supplemental Petition fails to correct thisdamental flaw.
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that the merger “will have the effect of strengtingrfinancial integrity and increasing
investment capability.” Idat 15-16 (Emphasis added).

As underscored by withess Ramas on behalf of therAgy General, the Joint
Petitioners’ Supplemental Petition likewise fadsprovide meaningful evidence of costs
and benefits, including quantification thereof. thidiss Ramas testified that she does not
have any confidence that the long term costs saypngsented in the Net Benefits
Analysis are accurate or highly likely to occuratker, she found that:

The NSTAR/NU Net Benefits Analysis presented bylbmt Petitioners

incorporates very high level assumptions that argelly based on a

merger analysis provided to the Department in DYE9 which related

to the merger of BEC Energy and Commonwealth En8rsggem (“BEC-

CES Merger”). Most of the assumptions in the Nenh&fit Analysis are

based on the BEC-CES Merger and not specific tdoive Petitioners or

their operations... One must question how applicaldtudy that was

conducted over ten years ago would be to curreAtARBNU operations.

Exh. AG-DR-1 at 7. Witness Ramas highlighted # that the Joint Petitioners have
not completed an assessment of the post-merganifoeament, applications or
infrastructure; have not identified specific prdgeto consolidate the IT functions; and
have not undertaken any detailed analysis of plesstdst savings from the supply chain,
employee benefits or administration or personmdlicéons. Based on the foregoing,
Ramas concludes as follows:

The projected savings presented by the Joint &wegits in the

supplemental filing are speculative and for the thpast not based on a

review of the actual current operations at NSTAR BiJ. While cost

savings may result from the proposed merger, ame tbhould be

opportunities to achieve efficiencies as a resuthe proposed

consolidation, the level of savings has not begpstied and should not

be given much weight by the Department in makiaglécision regarding

the proposed merger.

Exh. AG-DR-1 at 8.
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The Joint Petitioners’ assertion that the merg#ragvance the NPT Project also
is demonstrably vague and general. For exampiet Betitioners assert that

without the Proposed Merger, the interests of NSTBh& NU may not

always be aligned from a business perspectivelaaaould create

obstacles along the way to prolong developmenusTthere is no doubt

that the ultimate completion of the project will iImade more certain and

subject to fewer risks if the combined strengtla eiified company with

a single, common interest is supporting that effort
Exh. JP-1 (Supp.) at 30. Given factors such ah¢i)Companies’ contractual Joint
Transmission Agreement (JTA), (ii) the NPT Projegilanned financing by
HydroQuebec, and (iii) the inability of the JoirdtRioners to provide detailed responses
to queries regarding how the merger proceedingsamoe is likely to affect the
advancement of the NPT Project, the Supplementéld®és vague assertions that the
merger will somehow boost the “alignment” of thenGmanies vis-a-vis the NPT Project
are neither credible nor compelling. Surely thiatJBetitioners do not expect anyone to
believe that a denial of the Proposed Merger &lyiko result in a breach of the JTA, for
example'®

In a similar vein, the Joint Petitioners have faile provide any specific
information regarding the allocation of allegedarieenergy and/or monetary benefits to
Massachusetts as opposed to other states fromRfiePXbject:* Seepp. 32-33, infra
These examples are emblematic of the Joint Petitsdapproach in this proceeding, and

of their failure to present@rima faciecase that is grounded in anything more than

generalities and speculation.

3 Moreover, as set forth in greater detail belowjtPeers suggestion of so-called benefits from KT
Projects is thoroughly misstated and / or exaggdraSeq. 30-33 infra

! See e.g., Exh. CLF-2 at 3 (“We continue to belithee[NPT] project offers significant benefits toth
the State of New Hampshire and to New Engl&(Emphasis added). Notably absent is any merifon
Massachusetts.
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2. Joint Petitioners Have Failed to Demonstrate thiie Proposed Merger is
Somehow Consistent with the Public Interest in Lighf Long-term Plans
for Ensuring a Reliable and Cost-effective Energyelvery System.

One particularly striking example of the Joint Retiers’ failure to introduce
requisite evidence in support of the merger isannection with the Section 96 criterion
requiring consideration of “the long-term stratesgier ensuring a reliable, cost-effective
energy delivery system.” G.L. c. 164, § 96. WHiile absence of consideration of long-
term strategies might have been acceptable undesidhmerger review standard, the
Massachusetts General Court made clear in 200&dmaideration of long-term
strategies is essential. . [dhdeed, the requirement to consider long-tenatatjies was
theonly new factor added to Section 96 review as pat@féforms embraced in the
Green Communities Act.

Section 96 explicitly provides that, in determiniwbether a proposed merger is
“consistent with the public interest,” “the depaetmishall at a minimum consider...the
long term strategies that will assure a reliabdest @ffective energy delivery system.”
G.L. c. 164, § 96. Unlike the other three facl@t®d in Section 96, consideration of
long term strategies @waysa consideration that must be taken into accotlihe other
factors must be considerddhey have been put forward: i.e., “proposed rangesif
any’ or “anyanticipated interruptions in service.” By contr&ection 96 doesot say
“long term strategies, if any.” Thus, considerata long term strategies to ensure

reliable, cost effective energy delivery is notiopal or contingent — it is required.

Comm'r of Corr. v. Superior Court Dep't of the Taurt, 446 Mass. 123, 124 (2006)

("Statutory language should be given effect coaatswith its plain meaning. Where, as

here, that language is clear and unambiguouscdnslusive as to the intent of the
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Legislature."); sealsoCommonwealth v. Vegal49 Mass. 227, 231 (2007) ("Any

reading of the statute that ignored [a term] woaddate the canon that a statute be
construed so that effect is given to all its prans, so that no part will be inoperative or
superfluous.”)

The Companies accordingly should have disclosed Itihveg-term strategies for
ensuring reliable and cost effective energy dejiv¥et as is readily evident on the face
of the Joint Petition and Supplemental Joint Retjtand by the Companies’ witnesses’
unequivocal admissions, the companies neither enigalgng-term planning nor have
put forward any such strategies for the Departrtenéview here._See e.dr. at 1532,
1591.

The five-year planning horizon utilized by the Id#etitioners in some instances
cannot reasonably be viewed as “long-term” witlia meaning of Section 96 —
particularly in light of (i) the Commonwealth’s Igrierm renewable energy contracting
statute, which (like the revisions to Section 363et forth in the Green Communities Act
and defines “long-term” as 10 to 15 ye&tss well as (ii) the GWSA, which sets both
short-term (i.e., 2020) and long-term (i.e., 208®)G reduction requirement§. It is
noteworthy that independently from the Joint PanitiNU, through its subsidiary PSNH,
has demonstrated at leasimeminimal pursuit of long-term strategies for enagri
energy supplyor New Hampshireas reflected in PSNH chief executive Gary Long’s
public assertion earlier this year that PSNH isatieging a40-yearPPA to deliver HQ'’s
power via the NPT Project to New Hampshire custemé&xh. CLF-5; Tr. at 1581,

1583-85. No similar assertions or information jar@vided in the record of this

> St. 2008, c. 169, § 83.
' St. 2008, c. 298.
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proceeding. Joint Petitioners have completelyethtb supply evidence with respect to
long term strategies to assure reliable and cdsttefe energy delivery in
Massachusetts

Given that the GWSA and GCA require fundamentalipsformative changes to
de-carbonize energy supply across all sectorgydirad) the electric and heating sectors,
long-term strategies for ensuring cost-effective eeliable energy delivery must be
consistent with the sweeping mandates of thesateaf It is not acceptable for the
Companies simply to take the position, essenti#tligt “it is not their problem” to deal

with the sources or types of energy that they sy@id/or to decline to seriously

7 As the Department recently noted in its decisioNational Grid — Petition for Approval of
Long-Term ContractdDPU 10-54 (2010) (“NGrid/Cape Wind”), the GWSA'spiitations for
the electric sector are expected to be large:

We agree with DOER tha#lie electric sector is likely to play a proportidiya

larger role in achieving emissions reductions, tielato other sectorsThis is
because the electric sector has opportunitiesdiaceeemissions at lower cost than
other sectors, by reducing: (1) electricity conption through low-cost demand
resources (e.g., energy efficiency, demand respamskdistributed generation);
and (2) the GHG emissions from electricity generathrough low-carbon or
carbon-free options...

[T]he GWSA itself recognizes the importance of ddg GHG emissions in the
electric sector, as evidenced by its requiremeatt@HG limits be established
specifically for the electricity sector — the oslgctor to be singled out. See G.L. c.
21N, 8 3(c). ... For these reasotis® Department concludes that GHG emission
reductions from the electric sector will be vitallgportant — likely even more
important than reductions from other sectors —amplying with the GWSA.

NGrid/Cape WindDPU 10-54 at 176-77 (internal citations largefyitbed, emphasis added).
The long-term strategies that must be considergaidf Section 96 review must take into
account the ambitious requirements of the GWSA thisds especially true in the context of the
electric sector.

The heating sector — including the Joint Petitisheapply of natural gas — will be substantially
affected as well. The GWSA’s mandate to reducergreuse gas (GHG) emissions 25% below
1990 levels by 2020 and at least 80% below 199€Iddwy 2050 will require not only swift

action to eliminate widespread distribution pipelleaks of natural gas (a potent greenhouse gas)
but also a robust transition to low-carbon and adson alternatives.
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contemplate how they will supply clean energy sesiiia the future. See e.qdr. at

1502-03; 1506; 1532-33; 1539-40. Nor is it comsiswvith the public interest for the
Joint Petitioners to essentially ignore the antite “gap” between supply and demand
for eligible renewable energy that they have idettiand acknowledged in connection
with their statutory obligations to deliver an ieaasing amount of qualifying renewable
energy to their customers each y&afhe Companies admit that they can play a role in
“de-carbonizing” Massachusetts and New Englandesgdr. at 1535, yet they have
failed to marshal evidence of long-term stratefpesost-effective and reliable energy
delivery consistent with this critical statutoryjettive.

3. The Joint Petitioners Should Not Be Permitted toiSll Their Post-Merger
Long-Term Plans From the Department’s Scrutiny.

The record includesomdimited evidence that the Companies may have some
long-term plans for energy delivery — e.qg., a poédly significant natural gas
infrastructure build-out — yet the Companies hagelided to affirmatively reveal those
plans to the Department through their Initial oplemental Petitions and appear to
have been more forthcoming with the news mediastiagieholders regarding those plans
than they have been in response to discovery smpituiceeding. See e.dr. at 1486,

1488, 1521-24, 1529-30. For example, in a joinNBTAR financial conference in
November 2010, NU touted a Yankee Gas strategyliagtanvestment of more than half

a billion dollars to “leverag[e] natural gas as'tluel of choice.” Att. DPU-NU-4-1(a)

18Tr. at 1550-51; Exh. JP-4 at pp. 23-24, 29, 8288psee alsd‘Closing Statement of Public
Service Company of New Hampshire,” filed by PSNHbbe the New Hampshire Public Utilities
Commission, Docket No. DE 10-195 (Identifying staty renewable energy supply
requirements, and noting that “[w]e also know thigtually nothing is being built to meet this
increasing demand. I1SO-NE predicts that even% 4 the projects in the ISO queue are
developed, the region’s need for RECs will outssupply by 2013. There is no evidence that
disputes this ISO prediction.”)(filed February 2011).
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at 25. NU also has boasted of the opportunitgessn conversions from heating oil to
natural gas in order to tap into a potential 53&6aase in rate base over the next five
years alone. Exh. CLF-1 at 9. NSTAR CEO Tom Malgpwvould lead the newly
merged company, similarly touted the anticipatestoerger clout in promoting
expansion of natural gas supply, saying “[o]ur @ginakers really have the ability to put
the thumb on the scale and really move us towatgralagas.” Exh. CLF-NU-1-22(Att.,
“The Acquirer: After merger, NU to pursue aggressxpansion strategy”).

However, by refusing to put such plans squarelpigethe Department in this 8
96 merger proceeding, the Joint Petitioners ingmmtely seek to shield those plans
from critical scrutiny. Moreover, evidence of redoeflects that the Companies are well
aware that their post-merger natural gas exparsans entail considerable risks that go
directly to the issue of reliable and cost-effeetanergy delivery. For example, a
consultant hired by NU (through its subsidiary P§MHmitted in a published opinion
piece that, in connection with natural gas,

Supply shocks can reduce availability of supply.adidition, if some

existing generating resources are retired, thisextcerbate the

constraints on the local gas infrastructure systeMew England and

would require switching to oil generation with ieesing frequency...
CLF Exh.-3 (also referring to potential “game-chiaugd events such as a shortage of
natural gas or gas delivery constraints and respfipikes in prices). Similarly, in
touting the reliability and fuel diversity benefi§the NPT Project, the Companies’
consultants at Charles River Associates undersadbeedsks posed by the region’s
already extensive reliance on natural gas “padityiduring high gas demand periods in

the winter months” (Attachment AG-2-1(a) at 6571)e-, when heating demand is

greatest, even before further fuel switching shadcdur and increase reliance on a single
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energy commodity that already is widely used fathbelectric generation and heating.

Further, although natural gas typically produceseloGHG emissions than
heating oil, it is still a carbon-intensive fosiel resource. Thus, while natural gas for
heating may be compatible with the GWSR&B0emission reduction requirements, it is
unlikely that a significant expansion of naturas$ grafrastructure is compatible with the
steep emissions reductions required®B$0— particularly given the availability of low
and no-emissions alternatives such as geotherrmdad@ar thermal energy. See e.g., Tr.
at 1524, 1529. This is especially true if the MerCompany devotes its finite capital to
expansion of natural gas infrastructure rather toarard increased repairs of its existing
natural gas infrastructure that is responsibletorsiderable leakage of meth&h® the
atmosphere — with over one billion cubic feet pearyleaking from NSTAR'’s pipelines
alone. Tr. at 1484, 1488, 1498-1500; NEGWA-NU-ZED).

In light of Joint Petitioners’ intransigence witlspect to putting plans like these
before the Department in this proceeding, the eocemains incomplete. Even though
such plans are at the core of statutory factocdding the Proposed Merger’s climate
impacts and effects as well as long-term stratefgieensuring reliable and cost-effective
energy delivery, the Joint Petitioners objectecatpdly to discovery directed at probing
these topics. See e.dr. at 1523-29. The appropriate remedy, at tbistpis either to
reject the proposed merger or require the Jointi®tetrs to come forward with the

relevant information now and re-open the recorddtated discovery.

9 Methane is a much more potent greenhouse ga<®a@nwith a global warming potential of
approximately 24 times that of the CO2 releasethfpower plant smokestacks.
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B. The Department Should Reject the Proposed MergdBecause Its Costs Are
Expected to Be Very Large And Exceed Any Benefits.

Joint Petitioners’ fundamentally unsubstantiated amnreliable allegation of $784
million in merger-related savings requires thasthpurported savings be given very
little, if any, weight in the event the Departmenbceeds with the exercise of trying to
weigh the costs and benefits of the proposed merfiee same is true for the alleged
benefits of the NPT Project. Moreover, the “enmir@ntal projects” that the Joint
Petitioners supposedly will proactively pursuehé imerger is approved are miniscule,
equivocal, and/or reflect measures the Companiesidtibe pursuing anyway. In
addition, the Proposed Merger will entail considdgacosts that would have to be
weighed in the balance, including anticipated hestNSTAR'’s credit rating, the liability
exposure from NU’s aging and dirty generating yratsd significant risks posed by the
specter of the Merged Company enjoying enhancead tdanfluence energy and
environmental policy.

1. The Claimed “Net Benefits” Are Illusory or Highly Wcertain.

As discussed above, the alleged $784 million ipprted merger-related savings
may appear alluring on the surface, but is speiwelat several respects. First, the cost-
savings figure is based on speculation rather fictunal merger integration analysis.
Thus, in contrast to the well-defined golden pauhes that have been identified for key
corporate officerd? the alleged cost-savings figure is far from being kind of
guarantee or even a reasonable expectation fqrangtes.

Second, any actual cost-savings benefits are likebe prioritized for

shareholders, not ratepayers. &a&b JP-1 at 20 (no specific delineation of allamabf

2Ty, at 26-51; Exh. AG-NU-4-14.
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costs/benefits as between customers and sharesiplBeed Rebuttal, Exh JP-JJR-1 at
14 (“It is also appropriate public policy to perradme sharing of these net benefits
between ratepayers and investors.”). The JointiGtetrs go so far as to suggest that “a
reasonable ‘rule of thumb’ regarding the allocatidmet savings is that 40 percent of the
total cost savings would inure to the benefit ofsschusetts customers.” Exh. JP-1
(Supp.) at 21, 26. Thus, by the Joint Petitioneve’ reasoning, the suggested $784
million in supposed net benefits, even if possitgdglized, would deliver substantially
less than that in savings to ratepayers — i.eesadnse scenario of $323 million over ten
years, rather than $784 million. Even then, asdabove, the Joint Petitioners make no
actual commitment to allocating any actual costrgabenefits to ratepayers.

Third, the alleged environmental and climate bea&ii the merger similarly are
guestionable, at best, as detailed below:

a. NPT Project:As an initial matter, it is not clear to what ext themergerwill
enable the NPT Project to proceed, as claimed. sfrbagest argument the Joint
Petitioners have mustered is this:

[WI]ithout the Proposed Merger, the interests of R8Tand NU may not

always be aligned from a business perspectivel@aaaould create

obstacles along the way to prolong developmenusTthere is no doubt

that the ultimate completion of the project will iImade more certain and

subject to fewer risks if the combined strengtla eiified company with

a single, common interest is supporting that effort
Exh. JP-1(Supp.) at 30. This assertion straingefelven before one considers that the
NPT Project previously was claimed as a benefiheBEC/CES merger. See5-6,
supra

Further, the Joint Petitioners admit that thengnisertainty regarding whether the

NPT Project will ever actually be built. Tr. at I5@566; Exh JP-1 (Supp.) at 30 (noting
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that NPT “is far from complete” and “will requireegirs of permitting, financing and
construction”); Exh. CLF-2 at 3 (discussing basiay the project).

Moreover, the claimed GHG benefits by 2020 are destrably fictitious: at best,
according to the analysis supplied by the JoinitiBeérs themselves, the project will
“break even” or increase emissions in its firstygears of operation — i.e., through at least
2021. Exh. AG-2-1(a) at p. 420 (internally marlkedp. 16 of a document entitled “Net
Greenhouse Gas Emissions at Eastmain 1 Reserw@he@, Canada”); Tr. at 1569-
1572. This near-term increase in GHG emissioasi€ipated in light of the NPT
Project’s expected reliance on hydropower fromwiynereated facility and its
associated reservoir — i.e., the “Eastmain” fac#itrather than an existing HydroQuebec
reservoir with stable emissions. According to NUuti&'ss McHale:

We already know for a fact that the utility Hydrax€bec has initiated the

construction of dams, and we’'ve already entereultime record

a discussion about the Eastmain Water Reservdimttigorovide the

water source. So this is not speculative. Theyriéding the dams and

they will go into service; and that will be therpary source, if not

the exclusive source, of energy that will flow ojtre Northern

Pass] line. . . . [T]hat is the full expectation.

Tr. at 1568. Thus, the Joint Petitioners’ own sigsons suggest that there are likely to
beno short-term GHG reduction benefits of the NPT Rebje Massachusetts or even in
New England as a whole.

Although the Joint Petitioners claim that the efffeicthe imported hydropower
“will be to displace marginal generation, all of il is from carbon producing fossil
fueled plants,” (Exh. JP-1(Supp.) at 29), withooy power purchase agreement in hand

the companies cannot provide any assurance tisaa¢tually would be the case. The

Joint Petitioners admit that non-emitting nucleawpr in their current supply portfolios,
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especially Vermont Yankee, may need to be replaceder rather than later (see e.g.,
Exh. CLF-2 at 11; Exh. CLF-3. They also admit ttiety do not know what power
would be displaced by electricity delivered on NRT line. Tr. at 1564; Exhs. CLF-NU-
2-1; CLF-NU-1-16 As such, it is not credible fortdésses Judge and McHale to assert
that the introduction of the hydropower from HQoithe New England market via the
NPT line “would be the equivalent of taking 330,625,000 automobiles off the
road. It would be the single biggest carbon radugbroject undertaken since the advent
of the Green Communities Act, and its carbon rddactalue would dwarf that of any
other generation project currently being planné&kh. JP-1(Supp.) at 29; see alEah.
CLF-NU-2-6.

Further, Joint Petitioners cannot claim that anyG3abénefits of the NPT Project,
even if realized, can be counted toward the Massatts GWSA’s GHG reduction
mandates, given the lack of PPAs for delivery okeoto Massachusetts customers and
consequent inability to demonstrate displacememarke carbon-intensive power that
otherwise would serve that load. The Joint Peigre admit that the hydropower will not
necessarily be delivered to Massachusetts custoamaighe evidence reflects that they
have not prioritized delivery of the power to mdemand in Massachusetts. See,e.g
Exh JP-1 (Supp.) at 29, n.9 (*HQ will then, in tusell its power into thélew England
market”)(Emphasis added); Tr. at 802-03 (reflectimg focus on selling the power into
New Hampshire); see al&xh. CLF-4 at 10 (memorializing NU Chairman Chuck
Shivery’s admission that “We do expect to do sometin New Hampshire around a
PPA, but we don't have to have PPAs to take tHeafubunt of the energy coming from

Hydro-Quebec for us to move forward.”) And Garynlgo chief executive of NU
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subsidiary PSNH, has publicly touted the NPT Pitogascone intended to benefit New
Hampshire: “The Northern Pass transmission pragebting hydroelectric power from
Canada into New Hampshire offers a golden oppdstdaiadd jobs and tax dollars to
our state’s economy while also securing a long-teonrce of reliable, competitively
priced clean energy.” Long also has touted the RRject as “absolutely essential” to
help New Hampshire meet its long-term clean engagls, and declared that PSNH is
negotiating a PPA with HQ “that would ensure PSNid ds customers receive
additional value through the purchase of a portibjthe] power for the next 40 years...”
Id. Exh. CLF-5; see alsd\tt. ENE-2-1(a).

The NPT Project is proceeding independently froengtoposed merger. The
scientifically-derived analysis of GHG emissiongiatitable to the NPT Project provided
by Joint Petitioners, as amplified by their unwigness to commit to replacing aofythe
Joint Petitioners’ electricity supply portfolio WwiNPT-supplied power, undercuts the
vague claim that the Project provides a cognizbbleefit. In short, the evidence of
record doesot support a conclusion that any purported climateehts of the NPT
Project should be credited in connection with tlep&tment’s analysis of the costs and
benefits of the Proposed Merger.

b. Electric VehiclesAlthough the Joint Petitioners tout potential neergelated

benefits with respect to EVs, Exh. JP-1(Supp.)6a8$8, their EV proposal is as-yet ill-
defined and limited to a potential pilot projectime Boston area. As a result, it is
unsurprising that the Joint Petitioners have naingjfied, and cannot quantify, any
associated GHG emissions reductions. While NUgoarg involvement in piloting EV

charging infrastructure may be laudable, the cehtngth NSTAR serves to underscore
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that NSTAR has fallen behind in this area of clenargy development — even despite
existing economic incentives. And although the tJBigtitioners suggest that NU will
“bring its [EV] expertise to bear in a combined qmany to the benefit of customers in
NSTAR'’s service territory and the Commonwealth @megral,” id.at 39, there is no
assurance that it will not work the other way amuii.e., with NSTAR discouraging
NU’s work vis-a-vis EV deployment. The speculathature of a potential EV-related
pilot project and the failure to meaningfully quénany GHG reductions that could
reasonably result precludes consideration of therphous EV project touted by the
Joint Petitioners as a prospective benefit of teeger.

c. Solar EnergyWhile the Supplemental Joint Petition includesmponent on
solar energy that is more specific than the EV eletnand is portrayed as a commitment
rather than mere possibility, the benefits wouldekpected to be tiny at best — amounting
to only one-twentieth of one percent of the Mer@amnpany’s total load. Exh. CLF-
NU-2-11. Since 2008, the Companies have been ap¢aoby law to own up to 25 MW,
and now up to 50 MW, of solar energy in Massachsa$ktNSTAR owns none. Exh.
CLF-NU-1-5. NU, through its subsidiary WMECO f& short of the allowed amount
of solar energy ownership. Exh. CLF-NU-1-6.

Further, CLF is aware of no evidence of record sstgg that the issuance of
Requests for Proposals for up to 10 MW of SRECsuymumt to contracts up to 5-years in
duration, as proposed, would somehow uniquely nsekse in the context of the
Proposed Merger, as opposed to being somethingdhganies should be doing anyway
in light of their obligations pursuant to the Madsasetts RPS and the RPS solar carve-

out G.L.c. 25A, 811F(e); 225 CMR § 14.07(2)(&he same is true for the proposal for

2 G.L. c. 164, § 1A(f); St. 2008, c. 169, 8§ 58, 59.
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WMECO to expand its 6 MW solar project by 2 MW ttogal of 8 MW in light of cost
savings it already has achieved and its abilityaimplete such an expanded project
within the original budget. The cost savings andasced capacity to expand the solar
project is attributed by the Joint Petitioners tMBCQO’s program design and its
collaboration with the solar industry. Exh. JPUgf.) at 36. There is no indication that
the merger would affect the merits or capacitypgorsuing the additional 2 MW that are
touted in the Supplemental Petition as a mergeefiienFurther, in light of th&0-15

year minimum duration of the long-term renewablergg contracting requirements
under GCA 8§ 83, the Joint Petitioners’ proposarter contracts fdiup to 5 years”—

and for only 10 MW in total — is extremely modestd would not even qualify under 8
83. In addition, as the Joint Petitioners adrhigytcannot guarantee that they will
receive “viable” bids that will result in actualrdoacts or in the development of 10 MWs

of incremental new solar power. Exh. CLF-NU-2-11.

d. Energy Efficiency The proposed energy efficiency programs desdrib¢he
Supplemental Petition include a mix of elements &na either equivocal or merely
consistent with existing statutory obligations. eTgroposed expansion of NSTAR’s
energy efficiency financing programs to WMECO, éxample, is non-committal. Exh.
JP-1(Supp.) at 32 (NSTAR Electric “could” extenslenergy efficiency financing
capability to WMECO; work “could” be undertaken¢@t In additionthe Companies
already operate under a statutory mandate to preailr cost-effective energy efficiency
and other demand resource6..L. c. 25, 88 19-22. As such, they should be adgp
best practices, and ought to be tapping into alllalble Forward Capacity Market

compensation — without these basic proposals breede contingent on the approval of
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the Proposed Merger.

2. The Proposed Merger Will Entail Substantial Costs.

The Joint Petitioners concede, as they must, tieatnerger will entail “certain
costs.” _See e.gExh. JP-1 (Supp.) at 19 (“Merger-related costsaar inherent
component of any merger transaction. . . “). Ywelytdeny or ignore a number of
significant merger-related costs that must be takEnaccount by the Department. And
the Joint Petitioners’ cavalier dismissal of thegbility of climate impacts — e.g., “there
IS no negative impact thatanresult in terms of climate change and the redonatio
greenhouse gas emissions as a result of the Pabpbeger” (Exh. JP-1(Supp.) at 27) —
is patently implausible and directly contradictgdevidence of record. The same is true
with respect to the Joint Petitioners’ assertiat tho action produced by the Proposed
Merger would have the effect of . . . somehow aagyisin increase in greenhouse gas
emissions,” a claim manifestly belied by the Jéletitioners’ own evidence.

While far from an exhaustive list, costs of thegtreed Merger that should be
taken into account include:

a. Exposure to PSNH's financial predicament and Ndfsrior credit

rating As discussed at pp. 8-11, sudP&NH’s ownership of aging, uneconomic dirty
fossil fuel-fired generation units and consequaability to maintain competitive rates
have led to an increasing problem of customer imraleaving fewer remaining
customers to cover PSNH'’s fixed costs. This sibmaaptly has been described as a
“death spiral,” creating significant issues for REANd its ratepayers, as was recently
and unequivocally acknowledged by the New Hampdhuralic Utilities Commission.

Order 25,256, July 26, 2011, Order Following HegriASNH: Investigation into the
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Effects of Customer MigratigiNHPUC Docket DE 10-160 at 39, (“As a result dadtth

migration, PSNH’s energy costs are being recoveed a shrinking customer base,
primarily residential and small commercial custosp@rho incur areater share of fixed
costs as fewer of them are available to pay PSHElsal, prudent, and reasonable costs
of providing such power.”) The situation is exigetto worsen if/when the costs of
PSNH'’s $430 million Merrimack Station scrubber paijare passed along to ratepayers.
Tr. at 781-82, 789-90. Moreover, because Jointi®®trs assert that the NPT Project
will reduce wholesale market rates, the Projectiwdrease the gap between the cost of
market power and the increasing cost of PSNH’s alwgeneration units, and thus
worsen the financial and customer-migration predieat of NU subsidiary PSNH.

PSNH'’s financial quandary is reflected in its paremmpany’s credit rating,
which will be affected by the Proposed Merger. iesthe Companies’ boast that this
would be a “merger of equals,” the credit ratingrages evidently see it differently and
have placed NSTAR on “credit watch negative” — WitBTAR’s A+ rating at risk in the
face of its proposed marriage with the BBB-rated. N&éee e.g., DPU-NU-1-25, Att. 1-
25(f) at 9-11. According to Standard & Poor’s,

The negative CreditWatch listing on NSTAR refletttst its ratingswill

be lowerednce the [merger] transaction is completed, ovinipe
combination with an entity that has a weaker finalntsk profile

Id. (emphasis added); see al&xh. AG-DR-1 at 13-14> Moreover, based on NU’s
lower credit ratings and the likelihood that NSTARTedit ratings will be lowered
subsequent to any merger, NSTAR'’s debt costs wilhigher in the future than they

would have been without a merger. &odr. AG-DR-1 at 14. This will have tangible

22 The Joint Petitioners’ suggestion that a crediiigrade is “speculative and unlikely” and
would not result in net harm to customers, Exh1JBupp.) at 22, simply is not credible in the
face of such explicit indications from credit r@tiagencies.
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impacts on ratepayers. Exh. AG-DR-1 at 14.

b. Enabling NU/PSNH to unnecessarily prolong thed of its aging, dirty coal-

fired power generation unitdNU, through its subsidiary PSNH, owns and opeyat

fleet of coal fired electric generating units consted in the 1950s and 1960s.
Continued operation of these facilities by the nsdrgompany would result in impacts
with respect to GHG emissions as well as negainantial impacts. Exh. CLF-DH-1 at
2. While other coal plants are retiring, PSNHigasting $430 million to prop up
Merrimack Station for at least another 5 yearsldasdly much longer — without any way
to address the impacts of the disproportionately-D@nsive power generation from its

coal-fired units._See e,gexh. CLF-1 at 7-8. NU specifically identifidset “NU

Generation Strategy” as focused on the PSNH GeaerBusiness Plan, including:

» Five-year strategy preserves existing 1,200 MW Nampshire fleet
» Completes the Merrimack Scrubber . . .

Att. DPU-NU-4-1(a) at 54.

In the words of NSTAR CFO James Judge, “What yoxetreere is a cash-rich
utility [i.e., NSTAR] coming together with a projedch utility [i.e., NU].” Exh. CLF-1
at 11. To the extent the merger — with the beréfSTAR’S more robust balance sheet
— enables NU to prolong the lives of these dirtgg aneconomic generating units,
substantial costs would be borne by the public.[fed-12 supréregarding the
considerable quantifiable and monetizable costoofinued operation of PSNH's coal-
fired generating units).

c. Risks and Costs of Increased Political Cloutd4gs Energy and

Environmental Policy The Joint Petitioners have emphasized the pesgen political

clout, with respect to environmental policy devetgnmt, they would enjoy as a supposed
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benefit of the merger. See e.GLF-NU-1-22 (Att.) at 2. Particularly given NUand

PSNH'’s track record and memorialized businessegjyatio preserve ownership of their
coal-fired generating assets in New Hampshire -thadikelihood that PSNH’s ongoing
ownership of significant coal-fired capacity wouddattor into the Companies’ posture on
environmental and energy policies — the spectsuoh increased political clout is
ominous, and inconsistent with the public inteeesteflected in the Commonwealth’s
existing statutory clean energy and climate marsfate

Joint Petitioners’ increased policy clout alsofi€oncern with respect to
potential efforts to weaken Massachusetts’ RP&dlude large hydropower.
Notwithstanding the non-binding statements thetJeatitioners have made in the
present proceeding to disavow such an approacte.geENE-NU-2-1, the fact remains
that the Companies’ leadership has explicitly iated such an interest in the recent past,
and that there is no prohibition on such policy@zhcy by the Companies. See ekxh.
CLF-NU-1-22(Att.) (*'I would like Northern Pass tount toward our renewable energy
goals,” [NSTAR CEOQO] May said.”); Tr. at 832 (WitreeMcHale testifying that “This was
an expression of Mr. May saying projects of thigetyNorthern Pass, would be more
viable if in fact they had renewable energy revestueams associated with them.”).
Tellingly, in urging the Department not to adoptelivening Party NEPGA's proposal to
guard against actions by the Merged Company toaedor changes in laws or
regulations that would allow renewable power dekdefrom Hydro Quebec to be

eligible to qualify as a renewable resource undemMdassachusetts RPS, rebuttal witness

# By way of just one example of NU'’s efforts to uteexisting clout to influence, and weaken,
Massachusetts energy policy in order to protediutsiness interests related to the generating
units it owns, NU recently pressed MassachusettE®@ot to adopt stringent new standards for
RPS incentives for biomass facilities, See &g.,ENE-2-1(g)
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Reed reveals the Joint Petitioners’ view that RRftbdity for such large hydropower
“could be in the best interest of [the Merged Conyxs customers and in the broader
public interest.” Exh. JP-JJR-1(Rebuttal) at 11.

Also concerning, in terms of potential climate irofgaas well as reliability and
economic risks, is the Companies’ apparent posgyargslan to promote natural gas.
CLF-NU-1-22(Att.) (“May said Northeast Utilities Wuse its post-merger clout to
increase the standing of natural gas in region@lretional energy policy.”); Tr. at 828.
Further, given that the Companies say it is “villjusnpossible” or at least “daunting”
for them to meet the GWSA’s mandates via propodioeductions in GHGs, Tr. at
1532-35, this does not bode well for the consegeaad results of enhancing the
Companies’ political clout given that the mergedipany would be better enabled to
weaken, rather than promote, such public policy aases.

d. Risks and Costs of Post-Merger Natural Gas Bsipa Plans As discussed

above, the Joint Petitioners’ post-merger planatonote natural gas, including fuel
switching from oil heat, entails risks and costduding the real prospect of investment
in expanded natural gas infrastructure that isnsient with the GWSA'’s long-term
GHG reduction requirements. Not only does investmesuch expanded natural gas
infrastructure risk considerable lost opportunit@embrace lower-emissions renewable
fuels (e.g., solar thermal and geothermal), balsit risks diversion of precious resources
away from the repair of leaking natural gas pipsdithat currently release huge volumes
of methane into the atmosphere. The Companiegjenagelated plans vis-a-vis natural
gas for heating are constrained solely to expansidine market via fuel-switching, not

any enhanced efforts to repair leaking pipelin@s &éne costly in terms of climate impacts
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and the lost direct economic value of the unaccedshdr gas. Tr. at 1488.

C. In the Alternative, the Department Should Requie the Companies to Meet
Certain Key Conditions Before Merging.

As discussed above, there is substantial baskeirecord for the Department to
either reject the Proposed Merger outright or engDOER’s Motion to Compel/Stay
and require the Joint Petitioners to undertakectushmerger integration plan, somehow
demonstrate the merger’s consistency with long-t&rategies for reliable and cost-
effective energy delivery that comports with thguieements of the GCA and GWSA,
etc. Alternatively, the Department may be ablddtine and set sufficiently robust
conditions for the merger to ensure its consistemitly the public interest, with
demonstrated net benefit. Following are recommemadaditions that would help
provide such assurances:

1. Demonstrable commitment and plan to meet longxieenewable energy and
GHG reduction requirements.

As discussed above, the Joint Petitioners haveoadkdged a “gap” between
supply and demand for renewable energy resoure¢sita (or will be) eligible under
state RPS mandates in the New England regionrdeer @o ensure the merged
company’s long-term strategies for reliable and-effective energy delivery are
consistent with the public interest, including tiigb achievement of the objectives of the
Massachusetts GCA and GWSA, the Department ouggtablish a merger condition
that would require the Joint Petitioners to commitoncrete, timely action to facilitate
the closure of that gap between supply and demamnehewables while also ensuring
consistency with the GWSA'’s steep GHG-reductiorunements.

In accordance with GCA § 83, the Department canireglistribution companies
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to enter long-term PPAs for more than 3 percenheir loads if this would be “in the
public interest:”

As long as the electric distribution company had into long term
contracts in compliance with this section, it simait be required by
regulation or order to enter into contracts wittmte of more than 3 years
in meeting its applicable annual RPS requiremegit$osth in said section
11F of said chapter 25Anlessthe department of public utilities finds that
such contracts are in the best interest of custeméy

St. 2008, c. 169, § 83 (Emphasis added).

In NSTAR GreenD.P.U. 07-64, the Department found that a lomgitEPA

does not need to be the lowest cost alternatieedar to be in the public interest, but
instead such a showing can be made based on ligfiatiean energy and other benefits.
D.P.U. 07-64-A (“We have previously stated thabatcact may be in the public interest
if, among other things, it would provide an imprdwiversification of energy sources
and reduced dependence on fossil-fuel generation.”)

In DPU 10-54, in approving a long-term PPA betwblational Grid and Cape
Wind, the Department made the following importantling:

It is also clear that there are limits to the ant@miiand-based wind that

can be developed in New England and adjoining ateado siting

difficulties and transmission constraints, par@ely in the near- to mid-

term future (Exh. NG-SFT at 60-68). In contrasis widely expected

that wind power will play a key role in reducing GHemissions from

electricity generation (Tr. 8, at 1774yhe Department concludes that

offshore wind will be necessary to comply withdbggressive reduction

targets of the GWSA.
D.P.U. 10-54 at 179 (emphasis added). Accordiragya condition of the merger, the
Joint Petitioners should be required to enter Itarg: contract(s) to meaningfully

facilitate the financing of offshore wind energguch contract(s) would be subject to

further approval by the Department, pursuant to (E&ation 83, and the Joint
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Petitioners should be required to secure a Depattaygproved method and timetable for
solicitation of such contracts prior to merger cigs

2. Maximize the extent to which any GHG benefiteactually realized

and protect against the NPT project undermining Machusetts
renewable energy programs.

Given the Joint Petitioners’ extensive claims rdgay the supposed GHG
reduction benefits of the NPT project, any appr@fdahe Proposed Merger
should be conditioned on a requirement that woeldesto realize those benefits,
to the extent they exist, to meet the Commonwesalttéan energy and climate
mandates. In this regard, the Department shougjdine that the Joint Petitioners,
through PPAs or other appropriate mechanisms, erteat power delivered by
the NPT project will displace dirty, uneconomic kaad oil-fired generation in
the region’s current energy portfolio. It is pantiarly important that Joint
Petitioners provide a technically sound demonstmadf GHG reductions, taking
into account the undisputed substantial GHG emissitom large hydropower
facilities in Canada that are intended to providesgr for delivery to New
England through the NPT project.

The Joint Petitioners have conveyed conflicting $ages about their
intentions with respect to seeking renewable engrggntives for the large
hydropower that would be delivered by the NPT prhjand no existing policy or
requirement stands in the way of the companiesisgekmodification to the
Massachusetts RPS to serve this purpose. Sede.gt 838. Accordingly, the
Department should require the Joint Petitionermage a binding commitment

that neither they nor any of their partners ofiaties shall be permitted to satisfy
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any Class | Massachusetts RPS obligation or sei$RiBto the market for
electricity produced by any large hydropower fagithat is delivered via the
NPT line.

3. Prioritization of repairing leaking natural gapipes over expansion.

The record reflects that the Joint Petitioners h@aas to pursue significant
expansion into the natural gas heating market bynpting more fuel switching and
building out natural gas infrastructure if/when therger should be approved. At the
same time, the Joint Petitioners admit that thilyostn extensive leaking natural gas
pipeline infrastructure that is being replaced $jowesulting in significant economic and
climate impacts — including through the releasth&éoatmosphere of approximately 1
billion cubic feet of methane per year just fromMR’s pipeline infrastructure alone.
Joint Petitioners also admit that they do not hheeresources to pursue unlimited
pipeline repairs while also pursuing expansion.rédeer, it is questionable, at best,
whether new investments in natural gas infrastnecawe consistent with the aggressive
GHG reduction requirements of the GWSA. Accordmals a condition of the merger,
the Joint Petitioners should be required, at amminn, to prioritize fixes to leaking gas
pipes over expansion of natural gas infrastructure.

4. NSTAR rate case with implementation of decougli

NSTAR repeatedly has touted its 25-year avoidamheeliigated rate case. See
e.g., Att. DPU-NU-4-1(a) at 36; Exh. CLF-1 at 12 .dddition, NSTAR is the only
electric utility in Massachusetts that still hageaverse incentive to increase sales to its

customers because it has not gone through a reteipléng proceeding. See e.4tt.

DPU-NU-4-1(a) at 43 (reflecting that higher elecsales translated into greater
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shareholder returns, with investment in O&M havihg opposite effect). NSTAR also
boasts of “outperforming the industry” in termstatial shareholder return; indeed,
NSTAR claims to be the only company_in anglustry to deliver 13 consecutive years of

positive total shareholder return. Att. DPU-NU-@jlat 40; see als&xh. CLF-1 at 5-6.

While the financial success of a utility deliveriagritical commodity is laudable, this
success ought to inure to the benefit of ratepayeosigh lower rates. Accordingly, as a
condition of the merger, the Department should ireqghat an NSTAR rate case, with
full decoupling, be initiated by the end of 2018dan equitable proportion of any
merger-related savings should be quantified andmetl to ratepayers.

5. Ensure that merger-related environmental pregns go forward.

While the EV, solar and EE “initiatives” identified the Joint Petition are
extremely modest programs, they should at leastdme concrete, with binding
commitments, timelines, and metrics for measurimgactual success$.

6. Divestiture of PSNH fossil generation assets.

It is evident that PSNH’s economically ailing amyegonmentally damaging
fossil fuel-fired generating assets pose economicciimate liabilities for NU and the
proposed merged company. The merger is likehnabke Merrimack and Schiller
Stations to take advantage of the crutch of NSTARalthy balance sheet and strong
credit rating, thereby prolonging these economit @mvironmental harms contrary to the
public interest. While a merger condition propobgdhe AG’s witness Ramas would
protect against ratepayer impacts of NSTAR’s likalgdit downgrade, sdexh. AG-DR-

1 at 16-17, it is insufficient because it doesambdress climate and other environmental

24 As noted above, the energy efficiency and solaggams should be pursued by the Companies
anyway even in the absence of the proposed merger.
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impacts. By contrast, divestiture of these assetdd significantly reduce the GHG and
other environmental impacts of NU’s, and the mergaapany’s, operations.
Divestiture is also likely to reduce the Compangga'ochial interest in using their post-
merger enhanced political clout to protect dirtd ameconomic generating assets and to
oppose salutary environmental policies that wondgase further costs on such units
(e.g., GHG-reduction regulations under the fed€tabn Air Act). Moreover, as the
New Hampshire PUC recently recognized, divestitsitbe only solution proffered to
date that would materially address the stark andlasng problem that PSNH has with
customer migration — and the ensuing “death spaalPSNH increasingly is unable to
spread sunk costs across a diminishing rate base.

While the Department does not have authority t@oMNU or its subsidiary
PSNH to divest any generating assets, there igason why the Department cannot
establish such a requirement as a condition oPtbposed Merger. Indeed, a divestiture
condition would help protect against the economig @nvironmental risks posed by
PSNH'’s dirty fleet, reduce the risks to NSTAR'sditeating, and better enable

achievement of the GWSA'’s goals.

Conclusion
By relying on generalities rather than specifientification and quantification of
merger costs and benefits, and by failing to coonerdird with the Companies’ actual
post-merger plans, the Joint Petitioners havedadedemonstrate that the Proposed
Merger would be consistent with the public inteiestccordance with Chapter 164, §
96. Further, even if the Department could seteathé fundamental shortcomings in the

Joint Petitioners’ Initial and Supplemental Petispthe record reflects that the merger
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would entail substantial costs that are likely ttveeigh any benefits — in other words, it
is not expected to produce net benefits. Accollglirtge Department should decline to
approve the merger.

At a minimum, substantial conditions would be nektteensure that the merger
would entail a net benefit with respect to ratepayad climate impacts. Accordingly, in
the event the Department is inclined to allow thexger to proceed, it should establish
specific conditions that will protect against ttemsiderable merger impacts and risks

delineated above.
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