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Gentlemen,
 
Attached is the information we discussed during our phone call on January 30, 2014 concerning
capacity release waivers.  Please let us know if anyone has any questions or if you would like to
discuss further.  We certainly appreciated your time and look forward to our continued discussions.
 
Kind regards,
 
Laura  Heckman
Kinder Morgan
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Tennessee Gas Pipeline Company, L.L.C.

FERC Waivers of Capacity Release Posting and Bidding Requirements 

· Tennessee Gas Pipeline Company, L.L.C. (“Tennessee”), has been discussing with various public stakeholders in the Northeast ways to facilitate the construction of new gas transportation infrastructure in the Northeast as a way to promote economic development and reliability of the bulk power system.  

· Tennessee has been asked to consider whether, in light of the Federal Energy Regulatory Commission’s (”FERC”) regulatory requirements, there might be a way for New England ISO, or another entity, to hold firm transportation capacity and then release it to gas-fired electric generators on an as-needed basis.  


· The cases indicated in the outline below indicate that FERC has been inclined to work with pipelines and shippers in unique circumstances to grant waivers of its capacity release regulations to promote public policy objectives.

· These cases suggest that FERC may be receptive to a narrowly tailored request for a waiver of its capacity release regulations to promote reliability of the bulk power system in the Northeast.  


· In developing a proposed capacity release mechanism, it will be important to craft a mechanism that is transparent and ensures that capacity release is offered to electric generators on a not unduly discriminatory basis.  


I. FERC Has Waived Capacity Release Requirements to Support 
Public Policy Goals 

A. The State of Alaska, 130 FERC ¶61,070 (2010).


1. Royalty In-Kind Program

a. State of Alaska asked FERC to waive its capacity release regulations (as they would apply on two potential Alaska natural gas Pipelines) in order to facilitate the State’s royalty program which allows it to switch between taking royalties from North Slope gas producers in-kind or in-value. 


b. FERC granted waiver of the posting and bidding requirements, but found that Alaska would have to comply other capacity release provisions of the pipelines’ tariffs. 

c. FERC found a strong public policy basis for granting the proposal based on: 

i. the unique aspects of the State’s royalty switching program which allows for the State to elect to take royalties in-kind which would require pipeline transportation; and

ii. the fact that the royalty in-kind gas would be used to meet local consumption needs in Alaska. 


B. North Baja Pipeline, LLC, 111 FERC ¶ 61,119 (2005).  


1. Pipeline Reversal of Flow


a. FERC approves proposed waiver of capacity release regulations to facilitate a permanent release of capacity from two pipeline shippers to a new pipeline shipper as part of overall proposal to reverse flow on North Baja.  


b. Original project shippers who operated power plants in Northern Mexico no longer required north-to-south transportation when new supply became available from LNG terminal in Baja California.  North Baja proposed to reverse flow to import LNG from Mexico and new shipper was willing to take capacity original shippers no longer needed.


c. FERC founds several public policy reasons to justify the waiver, including:


i. facilitating importation of gas from Mexico;


ii. reducing the need for pipeline construction;


iii. facilitating the development of energy infrastructure in the Southwest; and 


iv. promotion of cross-border energy trade with Mexico as contemplated in a Letter of Intent between FERC Chairman Pat Wood, III and his counterpart at the Mexican Comision Reguladora de Energy.

2. Waiver Granted for Permanent Release, but Not for Temporary Release


a. In a subsequent North Baja case, see 128 FERC ¶ 61,082 (2009), FERC declined to grant a request for a waiver of capacity release regulations for a temporary transaction in order to facilitate a multi-national commercial transaction between Shell LNG and Gazprom.


b. FERC found that the requested waiver for the permanent release would ensure that the pipeline remains financially indifferent to the release.  The same concerns were not present in the temporary release.


C. Other Capacity Release Waiver Cases

1. FERC Grants Waivers to Facilitate Corporate Restructurings or Exit from Natural Gas Business


a. FERC regularly grants waiver of its capacity release regulations where the waiver is necessary to facilitate a corporate restructuring or the sale of a business unit.


b. In these circumstances, the capacity must get from one party to another without the risk of its being taken by another shipper in the capacity release market.

c. Although these corporate restructuring cases are other examples of FERC’s willingness to grant waivers of the capacity release regulations, they are factually distinguishable from the type of waiver that might support electric reliability in the Northeast.


II. Applicability to Northeast Expansion and Desire to Facilitate Electric Generator’s Access to Firm Transportation


A. FERC Appears to be Receptive to Waivers to Capacity Release Regulations to Support Public Policy Goals


1. The State of Alaska and North Baja cases suggest that FERC may be receptive to waiving the capacity release regulations to permit the New England ISO to release capacity to gas-fired electric generators in order to promote reliability of bulk power system in New England.

2. FERC is actively engaged in working to address gas-electric coordination issues and recognizes the need for regional solutions to gas-electric coordination issues and the need for additional infrastructure.  


3. FERC may be receptive to a narrowly tailored capacity release waiver that would facilitate the transfer of firm transportation capacity from the New England ISO, or some other entity, to gas-fired electric generators when the need it to meet their dispatch obligations.  


i. Such a proposal would enhance the reliability of the bulk power system by ensuring that gas-fired electric generators have access firm transportation capacity when they need it.


ii. Such a proposal could also help to mitigate costs to consumers by reducing the need for all gas-fired electric generators to obtain their own firm capacity in order to enhance reliability.


4. Notwithstanding these policy arguments, capacity release remains a cornerstone of FERC’s open-access transportation policy and FERC would carefully review any proposal to ensure that it is as narrowly tailored as possible and does not adversely affect the competitive market.  
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