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WUHDWPHQW V\VWHP WKDW LV H[SUHVVO\ GHVFULEHG LQ WKH SHUPLW�

7KDQN \RX� <RXU +RQRU�

7+( &2857� $OO ULJKW� ,W
V �� RI IRXU� ,
P JRLQJ WR

VHH ZKHWKHU , FDQ GHFLGH WKLV PDWWHU IRU \RX WRGD\� ,
OO

SUREDEO\ QHHG DERXW �� PLQXWHV� 'RQ
W JR WRR IDU DZD\� &RXUW

LV LQ UHFHVV� , PLJKW QHHG OHVV� VR GRQ
W JR WRR IDU�

�5HFHVV WDNHQ ���� S�P� � �����S�P��

7+( &2857� :HOO� WKH DUJXPHQW WRGD\ KDV EHHQ

H[FHOOHQW� 6RPH WKLQJV KDYH EHHQ FODULILHG� 6RPH WKLQJV KDYH

EHHQ FRPSOLFDWHG IXUWKHU� %XW , WKLQN �� ZHOO� , NQRZ KRZ ,
P

JRLQJ WR GHFLGH WKLV PDWWHU� ,I , WRRN LW XQGHU DGYLVHPHQW WR

WU\ WR ZULWH VRPHWKLQJ� WKDW ZRXOG EH WLPH�FRQVXPLQJ DQG GHOD\

WKH SURJUHVV RI WKLV FDVH� VR ,
P JRLQJ WR GHFLGH WKH PDWWHU

RUDOO\�

7KH WUDQVFULSW ZLOO EH WKH UHFRUG RI WKH GHFLVLRQ�

$OWKRXJK , DVVXPH LW
V XQQHFHVVDU\� ,
P RUGHULQJ \RX WR RUGHU

WKH WUDQVFULSW RI WKLV GHFLVLRQ DW OHDVW� , NQRZ , GLGQ
W KHDU

DQ\ DUJXPHQW RQ &RXQW ��� WKH 5&5$ FRXQW� EXW LW
V QRW

QHFHVVDU\�

)RU WKH UHDVRQV ,
OO GHVFULEH LQ GHWDLO� ,
P GHQ\LQJ

WKH PRWLRQ WR GLVPLVV &RXQWV 6L[ WKURXJK �� DQG DOVR &RXQW ��

RI WKH $PHQGHG &RPSODLQW� , ILQG WKH SODLQWLII KDV DGHTXDWHO\

DOOHJHG VWDQGLQJ� 7KH $PHQGHG &RPSODLQW KDV DOOHJDWLRQV WKDW

ZHUHQ
W LQ WKH RULJLQDO FRPSODLQW WKDW DUH DGHTXDWH WR DOOHJH

RU WR HVWDEOLVK� LI SURYHQ� LPPLQHQW KDUP�
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$V ,
OO QRWH� WKH\
UH ODUJHO\ RU VRPH RI WKHP DUH LQ

SDUDJUDSKV ���� ��� DQG ���� (VVHQWLDOO\� LW
V DGHTXDWHO\

DOOHJHG WKDW WKHUH LV VXEVWDQWLDO ULVN RI KDUP WKDW ZLOO RFFXU

VRRQ� ZKLFK LQFOXGHV GXULQJ WKH OLIH RI WKH SHUPLW� ZKLFK LV

XQFHUWDLQ� ,W LV XQFHUWDLQ KRZ ORQJ WKDW ZLOO EH� , DOVR ILQG

WKDW WKH SODLQWLII KDV DOOHJHG VXIILFLHQW IDFWV WR VWDWH D

FODLP DQG WKDW WKDW FODLP �� WR VWDWH D FODLP RQ ZKLFK UHOLHI

FRXOG EH JUDQWHG DQG WKDW FODLP LV SODXVLEOH ZLWK UHJDUG WR

&RXQWV 6L[ DQG ��� )RU UHODWHG EXW GLIIHUHQW UHDVRQV� , UHDFK

WKH VDPH FRQFOXVLRQ ZLWK UHJDUG WR &RXQW ���

,W ZLOO WDNH PH D ZKLOH WR H[SODLQ WKLV UHDVRQLQJ� EXW

HVVHQWLDOO\ WKH SDUWLHV DJUHH WKDW &RXQWV 6L[ WR �� ZRXOG ULVH

DQG IDOO WRJHWKHU� H[FHSW IRU RQH DVSHFW RI &RXQW ��� 6R ,
P

JRLQJ WR H[SODLQ P\ UHDVRQLQJ FRQFHUQLQJ WKHP ODUJHO\ WRJHWKHU

EXW DOVR DGGUHVV VRPH DVSHFWV RI WKH SDUWLFXODU FRXQWV�

&RXQWV 6L[ WR ��� ZKLFK WKH SDUWLHV DQG WKH FRXUW

UHIHU WR DV WKH FOLPDWH FKDQJH FRXQWV� DOOHJH WKDW GHIHQGDQW

([[RQ LV YLRODWLQJ LWV SHUPLW IRU WKH (YHUHWW WHUPLQDO E\

IDLOLQJ WR FRQVLGHU FOLPDWH FKDQJH�LQGXFHG ZHDWKHU HYHQWV�

ZKLFK , LQWHUSUHW WR DOVR LQFOXGH RU WR EH D VXEVHW RI

IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV� LQ PDLQWDLQLQJ WKH

WHUPLQDO
V 6WRUP :DWHU 3ROOXWLRQ 3UHYHQWLRQ 3ODQ� WKH 6:333� RU

6:333�

([[RQ PRYHV WR GLVPLVV IRU ODFN RI VWDQGLQJ� ODFN RI

MXULVGLFWLRQ� DQG IDLOXUH WR VWDWH D FODLP XSRQ ZKLFK UHOLHI
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FDQ EH JUDQWHG� 6WDQGLQJ UHTXLUHV DQ LQMXU\ WKDW LV� �D�

FRQFUHWH� SDUWLFXODUL]HG� DQG DFWXDO RU LPPLQHQW� �E� WUDFHDEOH

WR WKH GHIHQGDQW� DQG �F� UHGUHVVDEOH E\ WKH FRXUW� DV WKH

6XSUHPH &RXUW ZURWH LQ /XMDQ� ��� 8�6� ��� DW �������

:LWK UHVSHFW WR LPPLQHQFH� DQ DOOHJDWLRQ RI D IXWXUH

LQMXU\ VXIILFHV LI WKH WKUHDWHQHG LQMXU\ LV �FHUWDLQO\

LPSHQGLQJ�� RU LI WKHUH LV D �VXEVWDQWLDO ULVN� WKDW WKH KDUP

ZLOO RFFXU VRRQ� DV WKH 6XSUHPH &RXUW KHOG ZLWK UHJDUG WR

�FHUWDLQO\ LPSHQGLQJ� DQG LQGLFDWHG ZLWK UHJDUG WR �VXEVWDQWLDO

ULVN� LQ &ODSSHU� ��� 8�6� ��� DW ���� ���� ���� ���� QRWH ��

2Q 6HSWHPEHU ��� ����� LQ GLVPLVVLQJ WKH RULJLQDO

FRPSODLQW , LQWHUSUHWHG VRRQ WR EH KDUP WKDW ZRXOG RFFXU GXULQJ

WKH OLIH RI WKH SHUPLW� 7KH SHUPLW IRU WKH (YHUHWW WHUPLQDO

H[SLUHG LQ ����� %\ RSHUDWLRQ RI ODZ� LW UHPDLQV LQ HIIHFW�

$QG LW
V XQFHUWDLQ KRZ ORQJ LW ZLOO EH EHIRUH (3$ UHYLHZV WKH

DSSOLFDWLRQ IRU D QHZ SHUPLW DQG JUDQWV RQH� EXW LW DSSHDUV

WKDW LW ZLOO EH VHYHUDO \HDUV DW OHDVW�

7KH SODLQWLII� WKH SDUW\ VHHNLQJ WR LQYRNH IHGHUDO

MXULVGLFWLRQ� &/)� WKH &RQVHUYDWLRQ /DZ )RXQGDWLRQ� EHDUV WKH

EXUGHQ RI HVWDEOLVKLQJ WKH HOHPHQWV RI VWDQGLQJ IRU HDFK FODLP

WKDW LW DVVHUWV� DV WKH 6XSUHPH &RXUW VDLG LQ /XMDQ DW ��� DQG

WKH )LUVW &LUFXLW KHOG LQ .DW]� ��� )��G ��� ��� 7KH SODLQWLII

PXVW HVWDEOLVK HDFK RI WKH HOHPHQWV RI VWDQGLQJ �LQ WKH VDPH

ZD\ DV DQ\ RWKHU PDWWHU RQ ZKLFK WKH SODLQWLII EHDUV WKH EXUGHQ

RI SURRI� L�H�� ZLWK WKH PDQQHU DQG GHJUHH RI HYLGHQFH UHTXLUHG
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DW WKH VXFFHVVLYH VWDJHV RI WKH OLWLJDWLRQ�� ZKLFK LV DJDLQ

/XMDQ DW ���� $FFRUGLQJO\� WR GHFLGH D SUH�GLVFRYHU\ PRWLRQ WR

GLVPLVV IRU ODFN RI VWDQGLQJ� WKH FRXUW �DFFHSWV DOO RI WKH

ZHOO�SOHDGHG IDFWXDO DYHUPHQWV LQ WKH FRPSODLQW DQG LQGXOJHV

DOO UHDVRQDEOH LQIHUHQFHV WKHUHIURP LQ WKH SODLQWLII
V IDYRU��

DV WKH )LUVW &LUFXLW DOVR VDLG LQ .DW] DW ������

$V , KHOG LQ 6HSWHPEHU ����� &/) KDV VWDQGLQJ IRU

�QHDU WHUP KDUPV� IURP FOLPDWH FKDQJH RU , LQIHU RWKHU VHYHUH

IRUHVHHDEOH ZHDWKHU HYHQWV EXW ODFNV VWDQGLQJ IRU KDUPV �LQ WKH

IDU IXWXUH�� &RQVLVWHQW ZLWK WKLV ILQGLQJ� ([[RQ DUJXHV WKDW

WKH FOLPDWH FKDQJH FRXQWV LQ WKH $PHQGHG &RPSODLQW �VWLOO

H[SUHVVO\ UHO\ RQ VSHFXODWLYH LPSDFWV WKDW &/) DFNQRZOHGJHV

ZLOO QRW RFFXU LQ WKH QHDU WHUP�� 0RUH VSHFLILFDOO\� ([[RQ

SRLQWV RXW WKDW �WKH $PHQGHG &RPSODLQW UHSHDWV YHUEDWLP

DOOHJDWLRQV WKLV FRXUW KDV SUHYLRXVO\ GHHPHG LPSURSHU�� RU ,

ZRXOG VD\ LQVXIILFLHQW�

)RU H[DPSOH� &/) DOOHJHV LQ ERWK WKH &RPSODLQW DQG WKH

$PHQGHG &RPSODLQW WKDW �E\ ���� VHD OHYHO ULVH LQ 0DVVDFKXVHWWV

FRXOG UDQJH IURP �� WR ��� FHQWLPHWHUV�� 7KDW ZDV LQ WKH

RULJLQDO &RPSODLQW LQ SDUDJUDSK ���J�� ,W
V LQ WKH $PHQGHG

&RPSODLQW LQ SDUDJUDSK ���� )RU WKH SXUSRVH RI VWDQGLQJ� ,
P

QRW UHO\LQJ RQ WKHVH DOOHJDWLRQV� +RZHYHU� WKH\ DUH UHOHYDQW

IRU RWKHU SXUSRVHV�

, ILQG WKDW WKH $PHQGHG &RPSODLQW DGHTXDWHO\ DOOHJHV

IDFWV HVWDEOLVKLQJ VWDQGLQJ IRU SUHVHQW SXUSRVHV� PRWLRQ WR
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GLVPLVV SXUSRVHV� EHFDXVH LW FRQWDLQV QHZ DOOHJDWLRQV RI

IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV DOOHJHGO\ LQGXFHG E\ FOLPDWH

FKDQJH WKDW DUH DOOHJHGO\ DOUHDG\ RFFXUULQJ RU ZLOO RFFXU LQ

0DVVDFKXVHWWV LQ WKH QHDU IXWXUH� )RU H[DPSOH� SDUDJUDSK ���

DOOHJHV WKDW �([WUHPH SUHFLSLWDWLRQ HYHQWV� JUHDWHU WKDQ ��

PLOOLPHWHUV RU WZR LQFKHV RI UDLQ� KDYH LQFUHDVHG GXULQJ WKH

SHULRG EHWZHHQ ���� DQG ���� LQ HDVWHUQ 0DVVDFKXVHWWV�� 7KDW

LV D TXRWH IURP D ���� &RPPRQZHDOWK RI 0DVVDFKXVHWWV 2IILFH RI

(QHUJ\ DQG (QYLURQPHQWDO $IIDLUV UHSRUW RQ FOLPDWH FKDQJH ��

ZHOO� &OLPDWH &KDQJH $GDSWDWLRQ 5HSRUW�

3DUDJUDSK ��� TXRWHV WKH VDPH UHSRUW WR WKH HIIHFW

WKDW �6WRUPV VXFK DV WKH +XUULFDQH RI ����� ZKLFK FDXVHG

ZLGHVSUHDG FRDVWDO IORRGLQJ DQG UHVXOWHG LQ ORVVHV VXFK DV

ORVVHV RI OLIH� SURSHUW\� DQG LQIUDVWUXFWXUH� DUH QRZ

FRQVLGHUHG RQH LQ WZR�\HDU HYHQWV LQ 0DVVDFKXVHWWV�� 3DUDJUDSK

��� RI WKH $PHQGHG &RPSODLQW DOOHJHV� �7KH &RPPRQZHDOWK KDV D

VL[� WR ���SHUFHQW FKDQFH RI D WURSLFDO VWRUP RU KXUULFDQH

DIIHFWLQJ WKH DUHD HDFK \HDU�� FLWLQJ D ���� &RPPRQZHDOWK RI

0DVVDFKXVHWWV 6WDWH +D]DUG 0LWLJDWLRQ 3ODQ�

3DUDJUDSK �� DOOHJHV� �7KH QXPEHU RI GD\V ZLWK WLGDO

IORRGLQJ LQ %RVWRQ KDV PRUH WKDQ TXDGUXSOHG VLQFH ���� WR

URXJKO\ QLQH HYHQWV SHU \HDU�� TXRWLQJ D ���� 8QLRQ RI

&RQFHUQHG 6FLHQWLVWV UHSRUW� (QFURDFKLQJ 7LGHV� +RZ 6HD /HYHO

5LVH DQG 7LGDO )ORRGLQJ 7KUHDWHQ 8�6� (DVW DQG *XOI &RDVW

&RPPXQLWLHV 2YHU WKH 1H[W �� <HDUV�
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0RUHRYHU� OLNH WKH LQLWLDO FRPSODLQW� &/) SRLQWV WR

WKH 1DWLRQDO 2FHDQRJUDSKLF DQG $WPRVSKHULF $GPLQLVWUDWLRQ

PRGHOV WKDW VKRZ WKH WHUPLQDO OLHV LQ DQ DUHD YXOQHUDEOH WR

LQXQGDWLRQ IURP VWRUP VXUJH� LQFOXGLQJ IURP D &DWHJRU\ �

KXUULFDQH� 7KDW
V SDUDJUDSKV ��� WR ��� 7KHUHIRUH� &/)

SODXVLEO\ DOOHJHV WKDW IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV�

LQFOXGLQJ FOLPDWH FKDQJH�LQGXFHG ZHDWKHU HYHQWV� SRVH DQ

LPPLQHQW ULVN WR WKH WHUPLQDO� )RU UHDVRQV ,
OO GHVFULEH�

([[RQ DOVR DGHTXDWHO\ DOOHJHV IDFWV WR HVWDEOLVK D SODXVLEOH

FODLP WKDW WKHUH
V DQ LPPLQHQW WKUHDW RI KDUP IURP WKH

GLVFKDUJHG SROOXWDQWV�

,Q DGGLWLRQ WR ODFN RI VWDQGLQJ� ([[RQ PRYHV WR

GLVPLVV WKH FOLPDWH FKDQJH FRXQWV IRU ODFN RI MXULVGLFWLRQ DQG

IDLOXUH WR VWDWH D FODLP XSRQ ZKLFK UHOLHI FDQ EH JUDQWHG�

0RUH VSHFLILFDOO\� ([[RQ DUJXHV WKDW WKH SHUPLW GRHV QRW ��

DUJXHV LQ LWV PHPRUDQGXP LQ VXSSRUW RI LWV PRWLRQ WR GLVPLVV

WKDW WKH SHUPLW GRHV QRW UHTXLUH FRQVLGHUDWLRQ RI FOLPDWH

FKDQJH� ,W DOVR DUJXHV WRGD\ WKDW ([[RQ GRHV WDNH LQWR DFFRXQW

IRUHVHHDEOH RU GLG WDNH LQWR DFFRXQW DQG FRQWLQXHV WR WDNH LQWR

DFFRXQW IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV�

7KH VWDQGDUGV IRU D IDFWXDO FKDOOHQJH WR MXULVGLFWLRQ

DQG WKH VWDQGDUGV IRU D PRWLRQ WR GLVPLVV IRU IDLOXUH WR VWDWH

D FODLP DUH WKH VDPH� DV WKH SDUWLHV UHFRJQL]H� )HGHUDO 5XOH

RI &LYLO 3URFHGXUH ��D���� UHTXLUHV WKDW D FRPSODLQW LQFOXGH D

�VKRUW DQG SODLQ VWDWHPHQW RI WKH FODLP VKRZLQJ WKDW WKH
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SOHDGHU LV HQWLWOHG WR UHOLHI�� 7KLV SOHDGLQJ VWDQGDUG GRHV

QRW UHTXLUH �GHWDLOHG IDFWXDO DOOHJDWLRQV�� EXW LW GRHV UHTXLUH

�PRUH WKDQ ODEHOV DQG FRQFOXVLRQV� DQG D IRUPXODLF UHFLWDWLRQ

RI WKH HOHPHQWV RI D FDXVH RI DFWLRQ ZLOO QRW GR�� DV WKH

6XSUHPH &RXUW VDLG LQ ,TEDO� ��� 8�6� DW ��� 7KHUHIRUH WKH

FRXUW PD\ GLVUHJDUG �EDOG DVVHUWLRQV� XQVXSSRUWDEOH

FRQFOXVLRQV� DQG RSSUREULRXV HSLWKHWV�� DV WKH )LUVW &LUFXLW

KDV IUHTXHQWO\ ZULWWHQ�

7KH FRXUW VKRXOG GHQ\ D PRWLRQ WR GLVPLVV XQGHU

���E���� IRU IDLOXUH WR VWDWH D FODLP XSRQ ZKLFK UHOLHI FDQ EH

JUDQWHG LI WKH SODLQWLII VKRZV �D SODXVLEOH HQWLWOHPHQW WR

UHOLHI�� ZKLFK WKH 6XSUHPH &RXUW VDLG LQ ,TEDO DW ���� 7KDW

LV� WKH FRPSODLQW �PXVW FRQWDLQ VXIILFLHQW IDFWXDO PDWWHU�

DFFHSWHG DV WUXH� WR VWDWH D FODLP WR UHOLHI WKDW LV SODXVLEOH

RQ LWV IDFH�� ,Q IDFW� WKH ODVW WZR FLWHV , PHQWLRQHG ZHUH

7ZRPEO\� QRW ,TEDO� 7KH VWDWHPHQW WKDW WKH FRPSODLQW �PXVW

FRQWDLQ VXIILFLHQW IDFWXDO PDWWHU� DFFHSWHG DV WUXH� WR VWDWH D

FODLP WR UHOLHI WKDW LV SODXVLEOH RQ LWV IDFH�� LV ,TEDO� ���

8�6� DW ���� $ FODLP LV IDFLDOO\ SODXVLEOH LI WKH SODLQWLII

SOHDGV �IDFWXDO FRQWHQW WKDW DOORZV WKH FRXUW WR GUDZ WKH

UHDVRQDEOH LQIHUHQFH WKDW WKH GHIHQGDQW LV OLDEOH IRU WKH

PLVFRQGXFW DOOHJHG�� 7KDW
V ,TEDO DW ���� �:KHUH WKH

FRPSODLQW SOHDGV IDFWV WKDW DUH PHUHO\ FRQVLVWHQW ZLWK D

GHIHQGDQW
V OLDELOLW\� LW VWRSV VKRUW RI WKH OLQH EHWZHHQ

SRVVLELOLW\ DQG SODXVLELOLW\ RI HQWLWOHPHQW WR UHOLHI�� WKH
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FRXUW VDLG LQ ,TEDO DW ����

,Q FRQVLGHULQJ D PRWLRQ WR GLVPLVV XQGHU 5XOH

���E����� WKH FRXUW PXVW �WDNH DOO IDFWXDO DOOHJDWLRQV DV WUXH

DQG GUDZ DOO UHDVRQDEOH LQIHUHQFHV LQ IDYRU RI WKH SODLQWLII��

7KH FRXUW �QHLWKHU ZHLJKV WKH HYLGHQFH QRU UXOHV RQ WKH PHULWV

EHFDXVH WKH LVVXH LV QRW ZKHWKHU WKH SODLQWLIIV ZLOO XOWLPDWHO\

SUHYDLO EXW ZKHWKHU WKH\ DUH HQWLWOHG WR RIIHU HYLGHQFH WR

VXSSRUW WKHLU FODLPV��

,Q DGGLWLRQ� WKH 'LVWULFW &RXUW PD\ �� LQ DGGLWLRQ WR

WKH $PHQGHG &RPSODLQW� �WKH FRXUW PD\ SURSHUO\ FRQVLGHU RQO\

IDFWV DQG GRFXPHQWV WKDW DUH SDUW RI RU LQFRUSRUDWHG LQWR WKDW

FRPSODLQW�� DV WKH )LUVW &LUFXLW VDLG LQ 5LYHUD� ��� )��G DW

��� 7KHUH DUH �QDUURZ H[FHSWLRQV IRU GRFXPHQWV� WKH

DXWKHQWLFLW\ RI ZKLFK DUH QRW GLVSXWHG E\ WKH SDUWLHV� IRU

RIILFLDO SXEOLF UHFRUGV IRU GRFXPHQWV FHQWUDO WR WKH

SODLQWLII
V FODLP� RU IRU GRFXPHQWV VXIILFLHQWO\ UHIHUUHG WR LQ

WKH FRPSODLQW�� 7KDW
V :DWWHUVRQ� ��� )��G DW � WR ��

:KHQ �D FRPSODLQW
V IDFWXDO DOOHJDWLRQV DUH H[SUHVVO\

OLQNHG WR �� DQG DGPLWWHGO\ GHSHQGHQW XSRQ �� D GRFXPHQW� WKH

DXWKHQWLFLW\ RI ZKLFK LV QRW FKDOOHQJHG� WKDW GRFXPHQW

HIIHFWLYHO\ PHUJHV LQWR WKH SOHDGLQJV DQG WKH WULDO FRXUW FDQ

UHYLHZ LW LQ GHFLGLQJ D PRWLRQ WR GLVPLVV XQGHU 5XOH ���E������

DV WKH )LUVW &LUFXLW VDLG LQ %HGGDOO� ��� )��G �� DW ��� :KHQ

VXFK GRFXPHQWV FRQWUDGLFW DQ DOOHJDWLRQ LQ WKH FRPSODLQW� WKH

GRFXPHQW WUXPSV WKH DOOHJDWLRQ� DV WKH )LUVW &LUFXLW VDLG LQ
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&ORUR[� ��� )��G ��� ��� 6R WKRVH DUH WKH VWDQGDUGV ,
P

DSSO\LQJ�

8QGHU WKH &OHDQ :DWHU $FW� WKH &:$� D FLWL]HQ VXLW

PXVW DOOHJH DQ RQJRLQJ YLRODWLRQ RI �DQ HIIOXHQW VWDQGDUG RU

OLPLWDWLRQ�� ZKLFK LQFOXGHV DQ 13'(6 SHUPLW� 7KDW UHTXLUHPHQW

LV LQ �� 8�6�&� 6HFWLRQ �����D���� DQG GLVFXVVHG LQ *ZDOWQH\�

��� 8�6� �� DW ��� 7KHUHIRUH� UHDG LQ WKH FRQWH[W RI 7ZRPEO\�

*ZDOWQH\ LQVWUXFWV WKDW D &:$ FLWL]HQ VXLW �� RU LQVWUXFWV WKDW

WKH &:$ FLWL]HQ VXLW SURYLVLRQ FRQIHUV MXULVGLFWLRQ ZKHQ D

FLWL]HQ SODLQWLII SODXVLEO\ DOOHJHV DQ RQJRLQJ YLRODWLRQ RI D

SHUPLW ZLWK VXIILFLHQW IDFWXDO VSHFLILFLW\�

,W LV XQGLVSXWHG LQ WKLV FDVH WKDW WKH SHUPLW GRHV QRW

H[SOLFLWO\ UHTXLUH ([[RQ WR FRQVLGHU FOLPDWH FKDQJH� +RZHYHU�

DV , H[SODLQHG DW WKH 6HSWHPEHU ��� ���� KHDULQJ� WKH

DSSURSULDWH LQTXLU\ LV QRW ZKHWKHU WKH SHUPLW UHTXLUHV

FRQVLGHUDWLRQ RI FOLPDWH FKDQJH DORQH EXW UDWKHU ZKHWKHU WKH

SHUPLW UHTXLUHV FRQVLGHUDWLRQ RI FXUUHQW RU LPPLQHQW ZHDWKHU

HYHQWV WKDW &/) DOOHJHV WKUHDWHQ WKH WHUPLQDO� UHJDUGOHVV RI

WKH FDXVH RI VXFK HYHQWV� DOWKRXJK DOOHJHG FOLPDWH FKDQJH PD\

EH RQH RI WKRVH FDXVHV RU SHUKDSV WKH RQO\ RQH�

8QGHU WKLV IUDPHZRUN� WKH FRXUW KROGV WKDW WKH SHUPLW

UHTXLUHV ([[RQ WR FRQVLGHU IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV�

LQFOXGLQJ DQ\ FOLPDWH FKDQJH�LQGXFHG ZHDWKHU HYHQWV� LQ

GHYHORSLQJ DQG PDLQWDLQLQJ LWV 6WRUP :DWHU 3UHYHQWLRQ 3ODQ�

6:333� )LUVW� WKH SHUPLW UHTXLUHV ([[RQ WR GHYHORS DQ 6:333
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XVLQJ �JRRG HQJLQHHULQJ SUDFWLFHV�� 7KDW
V DW SDJH ��� 7KH

SHUPLW GRHV QRW GHILQH �JRRG HQJLQHHULQJ SUDFWLFHV��

$FFRUGLQJO\� WKH FRXUW FDQ �WXUQ WR H[WULQVLF HYLGHQFH� WR

GHULYH LWV PHDQLQJ� DV WKH 1LQWK &LUFXLW ZURWH LQ 15'& Y� /RV

$QJHOHV� ��� )��G ���� DW �����

&/) DOOHJHV WKDW HQJLQHHUV ZRUNLQJ RQ ODUJH�VFDOH

FLYLO ZRUNV SURMHFWV URXWLQHO\ WDNH FOLPDWH FKDQJH�LQGXFHG

ZHDWKHU HYHQWV LQWR FRQVLGHUDWLRQ LQ GHVLJQLQJ� FRQVWUXFWLQJ�

DQG PDLQWDLQLQJ SURMHFWV� 7KDW
V LQ SDUDJUDSK ��� RI WKH

$PHQGHG &RPSODLQW� )RU H[DPSOH� &/) DOOHJHV WKDW WKH $UP\

&RUSV RI (QJLQHHUV E\ UHJXODWLRQ LQFRUSRUDWHV WKH LPSDFW RI VHD

OHYHO FKDQJH LQ LWV FLYLO ZRUNV SURJUDPV� 7KDW
V SDUDJUDSK ���

RI WKH $PHQGHG &RPSODLQW� FLWLQJ D SDUWLFXODU &RUSV RI

(QJLQHHUV UHJXODWLRQ� 7KHUHIRUH� JRRG HQJLQHHULQJ SUDFWLFHV

LQFOXGH FRQVLGHUDWLRQV RI IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV�

LQFOXGLQJ DQ\ FDXVHG E\ FOLPDWH FKDQJH�

,Q DGGLWLRQ� WKH SHUPLW UHTXLUHV ([[RQ WR SURDFWLYHO\

DGGUHVV SRWHQWLDO GLVFKDUJHV RI SROOXWDQWV� )RU H[DPSOH� &RXQW

6L[ DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V UHTXLUHPHQW WR GHYHORS

D 6:333 GHVLJQHG WR UHGXFH RU SUHYHQW WKH GLVFKDUJH RI

SROOXWDQWV� 7KDW
V SDUDJUDSKV ��� WR ���

&RXQW (LJKW DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V

UHTXLUHPHQW WR LGHQWLI\ LQ WKH 6:333 SRWHQWLDO VRXUFHV RI

SROOXWLRQ UHDVRQDEO\ H[SHFWHG WR DIIHFW WKH TXDOLW\ RI

GLVFKDUJHV�



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

���

&RXQW 1LQH DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V

UHTXLUHPHQW WR HQVXUH LPSOHPHQWDWLRQ RI WKH 6:333 RI SUDFWLFHV

WR UHGXFH WKH SROOXWDQWV� 7KDW
V SDUDJUDSKV ��� WR ���

&RXQW 7HQ DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V

UHTXLUHPHQW WR LGHQWLI\ LQ WKH 6:333 VRXUFHV RI VSLOOV RI

SROOXWDQWV� 7KDW
V SDUDJUDSKV ��� WR ���

)LQDOO\� &RXQW �� DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V

UHTXLUHPHQW WR GHYHORS VSLOO SUHYHQWLRQ DQG UHVSRQVH

SURFHGXUHV� 7KDW
V SDUDJUDSKV ��� WR ����

,I� DV &/) DOOHJHV� LQFUHDVLQJO\ IUHTXHQW DQG VHYHUH

ZHDWKHU HYHQWV WKUHDWHQ WKH WHUPLQDO� WKHQ ([[RQ PXVW FRQVLGHU

VXFK HYHQWV LQ RUGHU WR VDWLVI\ WKH SHUPLW
V UHTXLUHPHQW WKDW

([[RQ LGHQWLI\ DQG SURDFWLYHO\ DGGUHVV SRWHQWLDO GLVFKDUJHV RI

SROOXWDQWV� &RXQW �� UHTXLUHV VRPH DGGLWLRQDO DQDO\VLV�

([[RQ DUJXHV LQ LWV PHPRUDQGXP LQ VXSSRUW RI LWV

PRWLRQ WR GLVPLVV WKDW LW ZDV QRW UHTXLUHG WR WDNH WKH HIIHFWV

RI DOOHJHG FOLPDWH FKDQJH LQWR DFFRXQW� 7RGD\ LW DUJXHV WKDW

LW GLG WDNH IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV LQWR DFFRXQW LQ

LWV 6:333 DQG GHVLJQV �� LQ GHVLJQLQJ WKH (YHUHWW WHUPLQDO�

7KH SODLQWLII DOOHJHV WKDW WKHUH LV QR HYLGHQFH WKDW ([[RQ GLG

WKLV� ,W UHOLHV LQ SDUW RQ WKH DOOHJHG IDFWV WKDW WKHUH KDYH

EHHQ QR FKDQJHV LQ WKH IDFLOLW\ DIWHU WKH SHUPLW LVVXHG� 7KLV

LV D VXIILFLHQW IDFWXDO DOOHJDWLRQ IRU PRWLRQ WR GLVPLVV

SXUSRVHV�

([[RQ DOVR DUJXHV WKDW WKH SHUPLW VKLHOG GRFWULQH EDUV
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OLDELOLW\ EHFDXVH WKH (3$ ZDV DZDUH RI FOLPDWH FKDQJH ZKHQ LW

LVVXHG WKH SHUPLW� 0RUH VSHFLILFDOO\� ([[RQ VXJJHVWV WKDW WKH

(3$ DFFRXQWHG IRU IRUHVHHDEOH ZHDWKHU HYHQWV� LQFOXGLQJ FOLPDWH

FKDQJH�LQGXFHG ZHDWKHU HYHQWV� WKURXJK WKH SHUPLW UHTXLUHPHQW

WKDW WKH WHUPLQDO ZLOO EH FDSDEOH RI KDQGOLQJ D ����\HDU

���KRXU SUHFLSLWDWLRQ HYHQW�� ZKLFK WKH SHUPLW LQ LWV OLWHUDO

ODQJXDJH HVWLPDWHV WR EH ��� LQFKHV�

+RZHYHU� LI WKH LQTXLU\ HQGHG WKHUH� DV ([[RQ DUJXHV�

PDQ\ RWKHU SURYLVLRQV RI WKH SHUPLW ZRXOG EH VXSHUIOXRXV� 7KLV

LV LPSHUPLVVLEOH EHFDXVH �$ FRXUW PXVW JLYH HIIHFW WR HYHU\

ZRUG RU WHUP LQ DQ 13'(6 SHUPLW DQG UHMHFW QRQH DV PHDQLQJOHVV

RU VXUSOXVDJH�� DV WKH 1LQWK &LUFXLW VDLG LQ 15'& Y� /RV

$QJHOHV� ��� )��G ���� DW �����

,I DOO WKH SHUPLW UHTXLUHV RI ([[RQ LV WKDW WKH

WHUPLQDO EH FDSDEOH RI KDQGOLQJ ��� LQFKHV RI UDLQ RYHU ��

KRXUV� WKHQ WKH SHUPLW ZRXOG QRW KDYH VHSDUDWHO\ SURYLGHG WKDW

([[RQ XVH �JRRG HQJLQHHULQJ SUDFWLFHV� RU LPSOHPHQW SUDFWLFHV

WR UHGXFH SROOXWDQWV� ,Q IDFW� WKH SHUPLW UHTXLUHV ([[RQ WR

DPHQG DQG XSGDWH WKH WHUPLQDO
V 6:333� ZKLFK LV SDUW RI WKH

SHUPLW� WR DFFRXQW IRU DQ\ FKDQJH �ZKLFK KDV VLJQLILFDQW HIIHFW

RQ WKH SRWHQWLDO IRU WKH GLVFKDUJH RI SROOXWDQWV�� 7KDW
V LQ

WKH 3HUPLW DQG )DFW 6KHHW DW ��� ,W
V GRFNHW QXPEHU �����

7KXV� WKH SHUPLW GRHV QRW LPSRVH VWDWLF RU RQO\ VWDWLF

UHTXLUHPHQWV� 5DWKHU LW UHTXLUHV ([[RQ WR FRQVWDQWO\ UHYLHZ

DQG XSGDWH LWV SUDFWLFHV LQ WKH WHUPLQDO
V 6:333 WR UHIOHFW RU
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DGGUHVV DQ\ PDWHULDO FKDQJLQJ FLUFXPVWDQFHV�

7KH FODLP WKDW ([[RQ LV QRW GRLQJ VR , ILQG LV

SODXVLEOH� $V , VDLG� LW LV XQGLVSXWHG �� ZHOO �� SODXVLEOH�

,W LV XQGLVSXWHG� DV , VDLG� WKDW WKH SHUPLW GRHV QRW

H[SOLFLWO\ UHTXLUH ([[RQ WR FRQVLGHU FOLPDWH FKDQJH LQ

GHYHORSLQJ DQG PDLQWDLQLQJ WKH WHUPLQDO� +RZHYHU� DV , VWDWHG

DW WKH 6HSWHPEHU ��� ���� KHDULQJ� WKH DSSURSULDWH LQTXLU\ LV

QRW ZKHWKHU WKH SHUPLW UHTXLUHV FRQVLGHUDWLRQ RI FOLPDWH FKDQJH

EXW ZKHWKHU WKH SHUPLW UHTXLUHV FRQVLGHUDWLRQ RI ZHDWKHU HYHQWV

WKDW &/) DOOHJHV WKUHDWHQ WKH WHUPLQDO� LQFOXGLQJ EXW QRW

OLPLWHG WR WKRVH WKDW PLJKW EH FDXVHG E\ DOOHJHG FOLPDWH

FKDQJH�

8QGHU WKLV IUDPHZRUN� WKH SURYLVLRQV RI WKH SHUPLW

WKDW XQGHUOLH &/)
V FOLPDWH FKDQJH FRXQWV UHTXLUH ([[RQ WR

FRQVLGHU WKH NLQGV RI FOLPDWH�LQGXFHG ZHDWKHU HYHQWV WKDW &/)

DOOHJHV WKUHDWHQ WKH WHUPLQDO� )RU H[DPSOH� &RXQW 6HYHQ

DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V FRQGLWLRQ WR GHYHORS DQ

6:333 XVLQJ �JRRG HQJLQHHULQJ SUDFWLFHV�� 7KH SHUPLW GRHV QRW

GHILQH �JRRG HQJLQHHULQJ SUDFWLFHV�� $FFRUGLQJO\� DV , VDLG

HDUOLHU� WKH FRXUW FDQ �WXUQ WR H[WULQVLF HYLGHQFH WR LQWHUSUHW

WKDW WHUP��

&/) DOOHJHV WKDW HQJLQHHUV ZRUNLQJ RQ ODUJH�VFDOH

FLYLO ZRUNV SURMHFWV URXWLQHO\ WDNH FOLPDWH FKDQJH�LQGXFHG

ZHDWKHU HYHQWV LQWR FRQVLGHUDWLRQ LQ GHVLJQLQJ� FRQVWUXFWLQJ

DQG PDLQWDLQLQJ SURMHFWV� )RU H[DPSOH� WKH $UP\ &RUSV RI
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(QJLQHHUV LQFRUSRUDWHV WKH LPSDFW RI VHD OHYHO FKDQJH LQ FLYLO

ZRUNV SURJUDPV� LW LV DOOHJHG LQ SDUDJUDSK ���� DV , VDLG

HDUOLHU� FLWLQJ $UP\ &RUSV RI (QJLQHHUV UHJXODWLRQ�

0RUHRYHU� LW
V DOOHJHG LQ SDUDJUDSK ��� WKDW �WKH 'HHU

,VODQG� 0DVVDFKXVHWWV VHZDJH WUHDWPHQW SODQW LQ %RVWRQ ZDV

GHVLJQHG DQG EXLOW WDNLQJ IXWXUH VHD OHYHO ULVH LQWR

FRQVLGHUDWLRQ��

,
P QRW FHUWDLQ ZKHWKHU WKLV LV UHIHUHQFHG LQ WKH

FRPSODLQW� EXW LW LV D SXEOLF UHFRUG WKDW , ILQG FDQ SURSHUO\

EH WDNHQ LQWR DFFRXQW RQ WKH PRWLRQ WR GLVPLVV� (3$ JXLGDQFH

DOVR �� RU FHUWDLQ (3$ JXLGDQFH VXJJHVWV WKDW 13'(6 SHUPLWWHHV

VKRXOG FRQVLGHU IRUHVHHDEOH ZHDWKHU HYHQWV� ZKLFK ZRXOG LQFOXGH

FOLPDWH FKDQJH�LQGXFHG ZHDWKHU HYHQWV� ZLWK UHVSHFW WR 6:333V�

2QH 6:333 JXLGDQFH GRFXPHQW QRWHV WKDW �WKH IUHTXHQF\�

LQWHQVLW\� DQG GXUDWLRQ RI UDLQIDOO DUH WKH SULQFLSDO IDFWRUV

LQIOXHQFLQJ HURVLRQ� DQG LQVWUXFWV SHUPLWWHHV WR NQRZ WKH

ZHDWKHU SDWWHUQV LQ \RXU DUHD� 7KDW LV IURP WKH (3$
V

'HYHORSLQJ <RXU 6WRUP�:DWHU 3ROOXWLRQ 3UHYHQWLRQ 3ODQ ��

SXEOLVKHG LQ 0D\ ����� 7KH (3$
V IUDPHZRUN IRU SURWHFWLQJ

SXEOLF DQG SULYDWH LQYHVWPHQW LQ &OHDQ :DWHU $FW HQIRUFHPHQW

UHPHGLHV VWDWHV WKDW� �,QFUHDVHG IUHTXHQF\ DQG VHYHULW\ RI

ZHDWKHU HYHQWV DUH DOUHDG\ DIIHFWLQJ WKH DELOLW\ RI UHJXODWHG

HQWLWLHV WR PDLQWDLQ FRPSOLDQFH ZLWK &:$ 13'(6 SHUPLW

UHTXLUHPHQWV� LQFOXGLQJ KHDY\ GRZQSRXUV WKDW FDQ RYHUZKHOP

WUHDWPHQW V\VWHPV� OHDGLQJ WR RYHUIORZV RI VHZDJH V\VWHPV DQG
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ZDVWH VWRUDJH VWUXFWXUHV� ZKLFK FDQ FDXVH &:$ YLRODWLRQV��

7KDW LV LQ (3$
V IUDPHZRUN IRU SURWHFWLQJ SXEOLF DQG SULYDWH

LQYHVWPHQW LQ WKH &OHDQ :DWHU $FW HQIRUFHPHQW UHPHGLHV� ZKLFK ,

EHOLHYH ZDV SXEOLVKHG LQ �����

7KHUHIRUH� (3$ JXLGDQFH DQG SUDFWLFHV RI HQJLQHHUV LQ

WKH ILHOG DV DOOHJHG DUH VXIILFLHQW WR VWDWH D SODXVLEOH FODLP

WKDW �JRRG HQJLQHHULQJ SUDFWLFHV� LQFOXGH FRQVLGHUDWLRQ RI

IRUHVHHDEOH VHYHUH ZHDWKHU HYHQWV� LQFOXGLQJ DQ\ FDXVHG E\

DOOHJHG FOLPDWH FKDQJH�

$FFRUGLQJO\� &/)
V DOOHJDWLRQ LQ &RXQW 6HYHQ WKDW

([[RQ IDLOHG WR FRQVLGHU VXFK HYHQWV LQ GHYHORSLQJ DQG

PDLQWDLQLQJ WKH 6:333 VWDWHV D SODXVLEOH HQWLWOHPHQW RI UHOLHI�

$V , VDLG HDUOLHU �� ZHOO� &RXQWV 6L[� (LJKW� 1LQH DQG 7HQ DQG

DOVR �� DOOHJH YLRODWLRQV RI WKH SHUPLW
V UHTXLUHPHQW WR

LGHQWLI\ DQG SURDFWLYHO\ DGGUHVV SRWHQWLDO GLVFKDUJHV RI

SROOXWLRQV� $V , VDLG HDUOLHU� PRUH VSHFLILFDOO\� &RXQW 6L[

DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V UHTXLUHPHQW WR GHYHORS DQ

6:333 �GHVLJQHG WR UHGXFH� RU SUHYHQW� WKH GLVFKDUJH RI

SROOXWDQWV�� &RXQW (LJKW DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V

UHTXLUHPHQW WR LGHQWLI\ LQ WKH 6:333 �SRWHQWLDO VRXUFHV RI

SROOXWLRQ UHDVRQDEO\ H[SHFWHG WR DIIHFW WKH TXDOLW\ RI

GLVFKDUJHV��

&RXQW 1LQH DOOHJHV D YLRODWLRQ RI WKH SHUPLW
V

UHTXLUHPHQW WR HQVXUH LPSOHPHQWDWLRQ LQ WKH 6:333� �SUDFWLFHV

WR UHGXFH WKH SROOXWDQWV�� &RXQW 7HQ DOOHJHV D YLRODWLRQ RI
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WKH SHUPLW
V UHTXLUHPHQW WR LGHQWLI\ LQ WKH 6:333 VRXUFHV RI

VSLOOV RI SROOXWDQWV� )LQDOO\� &RXQW �� DOOHJHV D YLRODWLRQ RI

WKH SHUPLW
V UHTXLUHPHQW WR GHYHORS �VSLOO SUHYHQWLRQ DQG

UHVSRQVH SURFHGXUHV��

/LNH �JRRG HQJLQHHULQJ SUDFWLFHV�� WKH SHUPLW

SURYLVLRQV WKDW XQGHUOLH &RXQWV 6L[� (LJKW� 1LQH� 7HQ� DQG ��

DOVR UHTXLUH FRQVLGHUDWLRQ RI IRUHVHHDEOH LPPLQHQW VHYHUH

ZHDWKHU HYHQWV� LQFOXGLQJ DQ\ DOOHJHG FOLPDWH FKDQJH�LQGXFHG

ZHDWKHU HYHQWV� ,QGHHG� LI LQFUHDVLQJO\ IUHTXHQW DQG VHYHUH

ZHDWKHU HYHQWV WKUHDWHQ WKH WHUPLQDO DV &/) DOOHJHV� WKHQ ([[RQ

PXVW FRQVLGHU VXFK HYHQWV LQ RUGHU WR VDWLVI\ WKH SHUPLW

UHTXLUHPHQW WKDW ([[RQ LGHQWLI\ DQG SURDFWLYHO\ DGGUHVV

SRWHQWLDO GLVFKDUJHV RI SROOXWDQWV� $FFRUGLQJO\� , ILQG WKDW

&RXQWV 6L[� (LJKW� 1LQH� 7HQ DQG �� DOOHJH SODXVLEOH

HQWLWOHPHQWV WR UHOLHI�

&RXQW �� UHODWHV WR WKH 6WRUP 3UHYHQWLRQ� &RQWURO� DQG

&RXQWHUPHDVXUHV 3ODQ� RU WKH 63&&� ([[RQ LV FRUUHFW WKDW DQ

63&& �� WKH 63&& DORQH RU LQ LVRODWLRQ LV QRW D EDVLV IRU D

FLWL]HQ VXLW� +RZHYHU� LQ WKLV FDVH� LW LV LQFRUSRUDWHG LQ WKH

6:333� 7KH SHUPLW� DV LQGLFDWHG HDUOLHU �� , KRSH , VDLG LW ��

H[SUHVVO\ UHTXLUHV WKDW ([[RQ FRPSO\ ZLWK WKH 6:333�

7KHUHIRUH� IDLOXUH WR FRPSO\ ZLWK WKH 63&& ZRXOG EH D IDLOXUH

WR FRPSO\ ZLWK WKH 6:333 DQG D IDLOXUH WR FRPSO\ ZLWK WKH

SHUPLW�

$V , VDLG� D KHDULQJ RQ &RXQW �� LV QRW QHFHVVDU\�
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&RXQW �� DOOHJHV WKDW ([[RQ LV YLRODWLQJ WKH 5HVRXUFH

&RQVHUYDWLRQ 5HFRYHU\ $FW� 5&5$ DXWKRUL]HV FLWL]HQ VXLWV

DJDLQVW �DQ\ SHUVRQ ZKR LV FRQWULEXWLQJ WR WKH SDVW RU SUHVHQW

KDQGOLQJ� VWRUDJH� WUHDWPHQW� WUDQVSRUWDWLRQ� RU GLVSRVDO RI

DQ\ VROLG RU KD]DUGRXV ZDVWH ZKLFK PD\ SUHVHQW DQ LPPLQHQW DQG

VXEVWDQWLDO HQGDQJHUPHQW WR KHDOWK RU WKH HQYLURQPHQW�� 7KDW
V

�� 8�6�&� 6HFWLRQ �����D�����

&/) DOOHJHV WKDW �WKHUH LV D VXEVWDQWLDO DQG LPPLQHQW

ULVN RI WKH WHUPLQDO GLVFKDUJLQJ DQG�RU UHOHDVLQJ SROOXWDQWV

EHFDXVH WKH WHUPLQDO KDV QRW EHHQ SURSHUO\ HQJLQHHUHG� PDQDJHG�

DQG IRUWLILHG� RU LI QHFHVVDU\� UHORFDWHG WR SURWHFW DJDLQVW�

FOLPDWH FKDQJH�LQGXFHG ZHDWKHU HYHQWV� 7KDW
V SDUDJUDSK ��� RI

WKH $PHQGHG &RPSODLQW�

([[RQ DUJXHV WKDW WKH FRXUW VKRXOG GLVPLVV WKH 5&5$

FRXQW EHFDXVH� OLNH WKH FOLPDWH FKDQJH FRXQW� &/) IDLOV WR

SOHDG DQ LPPLQHQW WKUHDW RI KDUP DQG WKHUHIRUH ODFNV VWDQGLQJ�

+RZHYHU� IRU WKH UHDVRQV GLVFXVVHG HDUOLHU ZLWK UHJDUG WR WKH

FOLPDWH FKDQJH FRXQWV� &/) SODXVLEO\ DOOHJHV DQ LPPLQHQW WKUHDW

RI KDUP�

([[RQ DOVR DUJXHV WKDW WKH FRXUW VKRXOG GLVPLVV WKH

5&5$ FRXQW EHFDXVH WKH WKUHDWHQHG GLVFKDUJHV RQ ZKLFK WKDW

FRXQW UHO\ IDOO RXWVLGH RI 5&5$
V MXULVGLFWLRQ� ,W LV FRUUHFW

WKDW LQGXVWULDO GLVFKDUJHV IURP SRLQW VRXUFHV VXEMHFW WR 13'(6

SHUPLWV DUH H[SUHVVO\ H[HPSWHG IURP 5&5$
V GHILQLWLRQ RI

�KD]DUGRXV� ZDVWH� 7KDW
V �� 8QLWHG 6WDWHV &RGH 6HFWLRQ
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��������� +RZHYHU� (3$
V UHJXODWLRQV SURYLGH WKDW 5&5$
V

H[FOXVLRQ RI SRLQW VRXUFHV VXEMHFW WR 13'(6 SHUPLWV �DSSOLHV

RQO\ WR WKH DFWXDO SRLQW VRXUFH GLVFKDUJH� DQG �GRHV QRW

H[FOXGH LQGXVWULDO ZDVWHZDWHUV ZKLOH WKH\
UH EHLQJ FROOHFWHG�

VWRUHG� RU WUHDWHG EHIRUH GLVFKDUJH�� 7KDW
V �� &)5 6HFWLRQ

������D���� LQ WKH FRPPHQW�

&/) DUJXHV WKDW� �,W LV WKH FXPXODWLYH LPSDFW RI

([[RQ
V &:$ YLRODWLRQV DOOHJHG LQ &RXQWV � WR �� DQG ([[RQ
V

GLVUHJDUG RI NQRZQ ULVNV LPSDFWLQJ LWV WHUPLQDO WKDW FUHDWH D

ULVN RI LPPLQHQW DQG VXEVWDQWLDO HQGDQJHUPHQW�� :KLOH QHDUO\

DOO RI &/)
V DOOHJDWLRQV LQ &RXQWV 2QH WR �� UHO\ RQ YLRODWLRQV

RI WKH SHUPLW� WKH\ GR QRW DOO UHO\ RQ GLVFKDUJHV IURP RXWIDOOV

��$� ��%� DQG ��&� ZKLFK DUH WKH RQO\ SRLQW VRXUFHV LGHQWLILHG

LQ WKH SHUPLW� 7KH 6:333� IRU H[DPSOH� DGGUHVVHV IDFLOLWLHV

DQG SUDFWLFHV DFURVV WKH HQWLUH WHUPLQDO� VXFK DV VWRUDJH

WDQNV� WDQN�WR�WDQN WUDQVIHUV� WDQN�WR�WUXFN ORDGLQJ DQG

SURFHGXUHV IRU VSLOO SUHYHQWLRQ DQG UHVSRQVHV WR DQ\ VXFK

SUREOHPV�

$FFRUGLQJO\� WKH FRXUW LV GLVPLVVLQJ WKH 5&5$ FRXQW

RQO\ WR WKH H[WHQW LW UHOLHV RQ DOOHJDWLRQV RI GLVFKDUJHV IURP

WKH WKUHH SRLQW VRXUFHV FRYHUHG E\ WKH SHUPLW� RXWIDOOV ��$�

��%� DQG ��&� 7KLV LV VLPLODU WR ZKDW WKH 'LVWULFW &RXUW LQ

3XHUWR 5LFR GLG LQ :DWHU .HHSHU $OO� ��� )� 6XSS� �G ��� DW

���� 6XFK DOOHJDWLRQV LQFOXGH WKRVH LQ &RXQWV 7ZR DQG 7KUHH

ZKLFK FRQFHUQ GLVFKDUJHV RI SROOXWDQWV IURP WKH RXWIDOOV LQ
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H[FHVV RI WKH SHUPLW
V DOORZDQFHV�

6R WKDW FRQFOXGHV P\ UHDVRQLQJ EDVHG RQ P\ SUHVHQW

LQIRUPHG EXW QRW ILQDO XQGHUVWDQGLQJ RI WKH ODZ� $V LQ DQ\

FDVH� ,
OO FRQWLQXH WR FRQVLGHU WKH FRPSOH[ ODZ LQ WKLV FDVH�

DQG LI ,
P SHUVXDGHG WKDW , XVHG WKH LQFRUUHFW OHJDO VWDQGDUG

WR GHFLGH ZKHWKHU D FODLP KDG EHHQ VWDWHG� ,
OO UHYLVH P\ YLHZ

RI WKH ODZ RQ D PRWLRQ IRU VXPPDU\ MXGJPHQW RU LQ P\

LQVWUXFWLRQV WR D MXU\� VKRXOG ZH JHW WKDW IDU�

7+( &2857� 6R ZH QHHG WR PRYH WR VFKHGXOLQJ� 'RHV

([[RQ H[SHFW WKDW LW ZLOO PRYH IRU D VWD\ XQGHU WKH GRFWULQH RI

SULPDU\ MXULVGLFWLRQ"

05� 72$/� :H ZRXOG� <RXU +RQRU�

7+( &2857� , RI FRXUVH DQWLFLSDWHG WKDW� $QG ZRXOG

\RX UHTXHVW D KHDULQJ RQ DQ\ VXFK PRWLRQ� GR \RX H[SHFW"

05� 72$/� , WKLQN LW OLNHO\ ZRXOG EH KHOSIXO WR WKH

FRXUW�

7+( &2857� <HV� ,W
V SRVVLEOH WKDW �� DOO ULJKW� 6R

, KDYH WR EXLOG D VFKHGXOH IRU WKDW� %XW , PD\ QRW VWD\ WKH

FDVH� DQG ,
G DOVR OLNH WR GHYHORS D VFKHGXOH ZKHUH \RX VWDUW

FROOHFWLQJ \RXU GRFXPHQWV DQG LQIRUPDWLRQ WKDW ZLOO QHHG WR EH

GLVFORVHG LQ \RXU LQLWLDO GLVFORVXUHV LI , GHQ\ WKH VWD\�

:KDW ZRXOG EH VRUW RI WKH PLQLPXP UHDVRQDEOH WLPH WR

ILOH DQG EULHI WKH PRWLRQ IRU D VWD\ XQGHU WKH GRFWULQH RI

SULPDU\ MXULVGLFWLRQ" $V , VDLG PDQ\ KRXUV DJR� , WKRXJKW

WKHUH ZDV D JRRG GLVFXVVLRQ RI SULPDU\ MXULVGLFWLRQ LQ
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&(57,),&$7( 2) 2)),&,$/ 5(3257(5

,� .HOO\ 0RUWHOOLWH� 5HJLVWHUHG 0HULW 5HSRUWHU

DQG &HUWLILHG 5HDOWLPH 5HSRUWHU� LQ DQG IRU WKH 8QLWHG 6WDWHV

'LVWULFW &RXUW IRU WKH 'LVWULFW RI 0DVVDFKXVHWWV� GR KHUHE\

FHUWLI\ WKDW WKH IRUHJRLQJ WUDQVFULSW LV D WUXH DQG FRUUHFW

WUDQVFULSW RI WKH VWHQRJUDSKLFDOO\ UHSRUWHG SURFHHGLQJV KHOG LQ

WKH DERYH�HQWLWOHG PDWWHU WR WKH EHVW RI P\ VNLOO DQG DELOLW\�

'DWHG WKLV ��WK GD\ RI 0DUFK� �����

�V� .HOO\ 0RUWHOOLWH

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

.HOO\ 0RUWHOOLWH� 505� &55

2IILFLDO &RXUW 5HSRUWHU


